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PREFACE. 


A  SECOND  edition  of  the  following  Report  being  called  for  by 
the  public  demand,  it  is  deemed  proper  to  add  to  it  a  brief  state- 
ment of  the  action  of  the  body  to  which  it  was  made,  on  the  Bill 
by  which  it  was  accompanied. 

From  the  great  accumulation  and  pressure  of  business  before 
the  House  of  Assembly,  it  proved  impossible  to  call  the  Bill  up 
for  consideration  until  within  a  few  days  of  the  adjournment. 
The  same  cause  rendered  it  also  necessary  for  its  friends  to  allow 
it  to  pass  to  the  vote  without  debate — without  even  a  reply  to  three 
adverse  speeches,  of  a  character  calculated  to  be  extremely  preju- 
dicial to  its  success.  Notwithstanding  these  unfavorable  circum- 
stances, on  the  first  vote  (that  of  ordering  the  Bill  to  its  third 
reading)  it  was  carried  in  the  affirmative  by  a  majority  of  five, 
the  vote  being,  Ayes  57,  Noes  52.  Unfortunately  it  could  not 
be  brought  up  for  the  vote  on  its  final  passage  until  a  late  hour 
of  a  night  session,  when,  from  the  physical  exhaustion  of  a  large 
number  of  Members,  the  attendance  was  very  thin.  It  was  then 
lost  by  the  same  majority  of  five,  the  vote  being,  Ayes  47,  Noes 
52.  Among  the  absentees  there  was  a  large  preponderance  of  its 
friends  ;  and  if  the  House  had  been  full,  it  would  been  carried 
by  a  decisive  majority.  At  that  period  of  the  session,  and  under 
the  forms  and  rules  of  procedure  of  the  body,  a  reconsideration 
was  impossible,  and  it  became  necessary  to  let  the  subject  lie 
over  till  the  next  session. 

These  circumstances  are  mentioned  to  dispel  the  discourage- 
ment which  might  be  felt  by  some  of  the  friends  of  this  important 
and  noble  reform  in  our  penal  legislation,  from  the  fact  of  its  fail- 
ure on  this  occasion.  There  appears  every  reason  to  expect  its 
passage  at  the  next  session  by  a  large  majority  ;  for  the  promo- 
tion of  which  object  it  is  desirable  that  as  numerous  petitions,  as 
numerably  signed,  as  possible,  should  be  addressed  to  the  next 
Legislature. 

NEW  YORK,  October  1st,  1841. 


REPORT 

ON  THE  SUBJECT  OF 

CAPITAL  PUNISHMENT, 

IN  ASSEMBLY,  APRIL  14th,  1841. 

[Ten  times  the  usual  number  ordered  printed.] 


Mr.  O'Sullivan,  from  the  select  committee  to  which  was  refer- 
red so  much  of  the  Governor's  Message  as  relates  to  the  subject 
of  Capital  Punishment,  and  also  sundry  petitions  from  citizens 
praying  for  the  repeal  of  all  laws  authorizing  the  infliction  of  the 
Punishment  of  Death  in  this  State, 

REPORTS : 

That,  profoundly  impressed  with  a  sense  of  its  solemn  magni- 
tude and  importance,  the  committee  have  entered  upon  the  duty 
thus  intrusted  to  them,  with  a  most  earnest  anxiety,  rightly  them- 
selves to  appreciate,  and  to  present  correctly  to  the  Legislature, 
the  force  and  bearing  of  most  of  the  leading  arguments  and 
evidences,  derived  alike  from  revelation,  reason,  and  experience, 
which  are  necessarily  involved  in  the  general  discussion  of  the  sub- 
ject of  Capital  Punishment.     They  have  endeavored,  to  the  extent 
of  their  ability,  to  discard  from  their  minds  all  prejudice, — all  in- 
fluence of  those  natural  sympathies  and  sensibilities  which,  while 
common  alike  to  us  all,  ought  not,  however,  to  be  suffered  by  any 
to  intrude  into  the  halls  of  legislation,  to  cloud  the  clear  eye  of  that 
calm  wisdom  of  judgment,  or  to  soften  the  severity  of  that  stern 
firmness  of  will,  which  alone  must  guide  and  govern  the  delibe- 
rations there  to  be  had,  on  a  subject  of  such  vital  moment  to  the 
very  existence  of  society,  and  to  the  highest  interests,  temporal 
and  eternal,  of  humanity. 


6  RECENT  EXECUTIONS  IN  THIS  STATE. 

The  portion  of  the  Message  of  the  Governor  referred  to  the 
committee,  is  in  the  following  terms  : 

"  Sixteen  convictions  for  murder  have  been  reported  to  me 
within  the  last  two  years.  Of  these,  one  conviction  was  reversed 
by  the  Court  for  the  Correction  of  Errors  ;  one  convict  was  par- 
doned because,  although  he  pleaded  guilty  to  the  charge,  it  was 
certified  by  the  court  that  he  was  insane  when  the  crime  was  com- 
mitted ;  the  sentences  of  three  were  commuted  to  confinement  in 
the  State  prison  for  life,  upon  the  ground  of  doubts  of  the  justice 
of  their  conviction,  or  from  mitigating  circumstances  ;  nine  have 
suffered  the  penalty  prescribed  by  law ;  and  two  are  now  awaiting 
the  same  fearful  punishment.  While  many  citizens  deny  the  ab- 
solute right  of  government  to  inflict  capital  punishment,  all  agree 
that  its  too  great  frequency  operates  as  an  encouragement,  rather 
than  a  preventive  of  crime.  It  is  an  interesting  and  important 
inquiry  whether  that  frequency  does  not  now  exist  among  us." 

The  question  that  is  shadowed  forth  in  the  passage  which  the 
committee  have  italicised  in  the  above  quotation,  is  nothing  more 
nor  less  than  that  of  the  expediency  of  the  total  abolition  of  the 
punishment  of  death  by  law.  Although  the  Governor  has  not  felt 
himself  called  upon  to  present  that  great  question  distinctly  and 
fully,  in  its  whole  breadth,  to  the  attention  of  the  Legislature  ;  yet 
the  above  extract  renders  sufficiently  evident  the  harmony  of  his 
views,  on  the  general  subject,  with  those  which  pervade  the  copious 
writings  of  so  many  of  the  most  eminent  philanthropists,  philoso- 
phers, and  jurists  of  our  age, — the  direct  and  necessary  extension 
of  the  argument  involved  in  it  leading,  not  merely  to  a  diminution 
of  the  frequency  of  the  practice  in  question,  but  to  its  entire  sup- 
pression. For  if,  as  is  most  justly  and  truly  stated  by  the  Go- 
vernor, "  all  agree  that  its  too  great  frequency  operates  as  an  en- 
couragement, rather  than  a  preventive  of  crime,"  it  certainly  be- 
comes a  very  grave  question  for  the  consideration  of  this  Legis- 
lature, whether  much  good  can  flow  from  the  retention  of  the 
practice  even  to  any  extent. 

The  two  persons  above  alluded  to  as  lying,  at  the  date  of  the 
Message,  under  sentence  of  death,  have  since  undergone  their  awful 
fate.  The  whole  number  of  persons,  therefore,  who  have  been 
sent  to  their  last  account,  by  the  unrelenting  doom  of  the  penal 
justice  of  the  society,  within  the  past  two  years,  has  been  not  less 
than  eleven.  Eleven  times  the  gloomy  and  revolting  scene  has 
been  re-enacted,  of  the  gathering  of  the  executive  agents  and 
representatives  of  the  law,  together  with  a  privileged  few  of  curious 
spectators  or  scientific  observers,  around  the  person  of  the  fettered 
and  helpless  victim  to  his  own  evil  passions,  and  to  the  avenging 


CAPITAL  OFFENCES  IN  THIS  STATE.  7 

wrath  of  the  society  he  has  offended — of  his  seizure  by  the  crush- 
ing grasp  of  the  omnipotence  of  the  social  will,  wielding  the  power 
of  millions  as  against  one — of  his  forced  ascent  of  the  steps  of  the 
scaffold  whence  he  is  to  be  launched  into  the  dread  abyss  of  that 
unknown  darkness  of  eternity,  from  which  he  is  separated  by  the 
space  of  but  a  few  rapid  moments — of  the  adaptation  of  the  fatal 
cord  to  his  neck,  by  the  reluctant  hands  of  a  brother  man .  Eleven 
times  the  shuddering  shock  has  run  through  the  entire  body  of  the 
community,  agitating  and  paining  to  their  inmost  depths  the  minds 
of  all  who  allow  themselves  to  bestow  upon  it  a  moment  of  reflec- 
tion, of  the  thought  that  the  divine  impression  of  the  image  of 
God,  stamped  on  the  humanity  of  which  the  murderer  partakes 
in  common  with  his  executioner,  his  judge,  and  his  legislator,  has 
been  desecrated — the  sacred  and  mysterious  breath  of  life,  of 
which  we  know  so  little  whence  it  cometh  or  whither  it  goetfty 
trampled  out  in  the  dust — and  a  living  soul  sent,  possibly,  too 
probably,  to  an  immortality  of  what  the  very  imagination  shrinks 
back  appalled  from  daring  to  conjecture. 

The  first  care  of  the  committee  was  to  request  and  to  procure 
from  the  Governor  the  returns  made  to  him  of  the  records  of  the 
trials,  and  minutes  of  the  evidence  taken,  in  the  several  cases  thus 
brought  by  him  before  the  attention  of  the  Legislature, — believing 
that  they  might  be  taken  as  affording  a  fair  sample  of  the  opera- 
tion of  the  present  system  of  capital  punishment,  with  reference 
to  the  characters  and  conditions  of  the  persons  coming  within 
its  application,  the  motives  from  which  their  crimes  commonly 
proceed,  and  the  general  features  and  circumstances  usually  attend- 
ing them.  In  the  Appendix  to  this  Report,  an  abstract  of  these 
cases  is  presented,  in  order  that  every  Member  of  the  Legislature 
may  have  the  opportunity  of  deriving  from  them  the  same  mate- 
rials of  evidence  and  illustration,  which  the  committee  have  felt 
themselves  bound  to  seek  in  them. 

The  offences  now  punishable  with  death  by  the  laws  of  this 
State  are  three  in  number,  treason,  murder,  and  arson  in  the  first 
degree.  It  is  unnecessary  to  encumber  the  present  pages  with 
the  legal  definitions  of  these  respective  crimes,  accessible  as  they 
are  to  all  in  the  Revised  Statutes  of  the  State,  (Part  IV.  Ch.  I. 
Title  I.)  For  the  sake  of  simplification  of  the  discussion  of  the 
general  principles  involved  in  the  question,  the  committee  will 
confine  their  attention  chiefly  to  the  second  named  of  these  crimes, 
the  awful  and  monstrous  offence  of  MURDER,  as  affording  the 
principal  stronghold  on  which  the  defenders  of  capital  punishment 
rest  its  justification. 

The  conclusion  to  which  their  most  mature,  calm,  and  indus- 
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trious  investigation  on  the  subject  has  led  the  committee,  is, 
that  the  punishment  of  death  by  law  ought  to  be  forthwith  and 
forever  abolished  by  the  State  of  New  York  ;  the  penalty  of 
imprisonment  for  life,  at  labor,  in  solitude,  and  beyond  the  reach 
of  the  possibility  of  Executive  clemency,  being  substituted  there- 
for. And  they  now  proceed  to  develop,  to  the  best  of  their  ability, 
the  reasons — reasons  even  more  of  policy  than  of  humanity,  of 
a  wise  and  severe  justice  than  of  a  compassionating  mercy — which 
have  led  them  to  that  conclusion.  And  they  trust  that  if  they 
shall  be  so  unfortunate  as  to  encounter,  on  the  part  of  any  portion 
of  the  Legislature,  a  difference  of  judgment  from  the  conscien- 
tious dictates  of  their  own,  they  shall  at  least  receive,  from  those 
who  may  thus  differ  from  their  conclusion,  the  benefit  of  a  satis- 
factory reply  to  its  reasoning  and  refutation  of  its  fallacy. 
/t  The  first  point  of  view  in  which  the  committee  have  felt  them '_] 
selves  bound  to  approach  the  subject  referred  to  it,  is  that  of  its 
Scriptural  aspect.  They  are  not  unaware  how  extensively  the 
opinion  is  entertained,  among  those  portions  of  the  community 
whose  attention  has  never  particularly  directed  itself  to  the  in- 
vestigation of  this  question,  that  the  terrible  practice  under  con- 
sideration has  not  alone  the  sanction,  but  even  the  express  injunc- 
tion of  that  inspired  wisdom  against  which  it  is  not  for  us  to  dare 
either  criticism  or  murmur ;  an  opinion  which  is  made  the  basis 
of  nine-tenths  of  the  opposition  still  to  be  encountered,  in  current 
society,  to  the  abolition  of  the  punishment  of  death.  If  this 
opinion  should  prove  to  be  well  founded,  on  the  authority  of  those 
sacred  records  in  which  the  teachings  of  that  wisdom  have  been 
preserved  and  transmitted  to  our  age, — if  such  a  sanction  and  in- 
junction are  there  to  be  found,  and  so  expressed  as  to  be  obligatory, 
not  only  on  the  nation  and  the  times  to  which  they  were  addressed, 
but  also  even  on  the  more  advanced  civilization  amid  the  light 
and  the  blessings  of  which  it  is  our  happier  lot  to  walk, — then 
indeed  would  the  committee  consider  their  task  as  at  an  end  ; 
nor  if  the  question  referred  to  them  should  be  found  to  be  answered 
by  the  voice  of  a  divine  command,  would  they  presume,  on  a 
subject  of  this  nature,  however  unusual  may  be  the  introduction 
of  scriptural  authority  into  the  discussion  of  legislative  affairs,  to 
attempt  to  go  farther,  to  consult  the  uncertain  oracles  of  human 
reason.  But  after  the  fullest  investigation  in  their  power  to  bestow 
on  this  first  and  most  important  branch  of  the  subject,  they  have 
been  brought  to  the  conclusion,  that  so  far  from  any  such  mandate 
as  has  been  referred  to  being  found  upon  the  pages  of  the  Holy 
Scriptures,  the  very  reverse  is  impressed  upon  them,  alike  in  their 
earliest  and  latest  portions,  in  characters  of  living  light  which  have 
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been  too  long  obscured  by  inveterate  errors  of  mistranslation  and 
misapplication. 

The  opponents  of  the  abolition  of  the  punishment  of  death  may 
be  said  to  rest  their  doctrine  on  the  authority  of  the  Old  Testa- 
ment alone  ;  for  although  they  occasionally  refer  to  one  or  two 
passages  in  the  New  Testament,  as  affording  a  collateral  support 
to  their  application  of  the  former,  yet  those  passages  are  such  that 
a  very  slight  investigation  into  their  true  meaning  and  spirit  suf- 
fices to  convert  them  rather  to  the  service  of  the  opposite  argument; 
and  to  bring  them  into  that  harmony  upon  which  they  would 
otherwise  most  strangely  clash,  with  the  uniform  tenor  of  all  the 
rest  of  that  latest,  and,  it  will  not  be  deemed  presumptuous  to  add, 
most  authoritative,  portion  of  the  Sacred  Volume. 

In  the  Old  Testament,  the  Mosaic  code  and  the  Noahic  cove- 
nant afford  the  authorities  on  which  reliance  is  made  by  the 
friends — or  rather  the  advocates,  for  friends  there  can  scarcely 
be — of  the  punishment  of  death,  in  justification  of  its  past  practice 
and  future  continuance. 

It  is  not  disputed  that  the  celebrated  code  framed  by  their  great 
lawgiver  for  that  extraordinary  people,  the  Jews  of  old,  recognised, 
and  for  a  number  of  offences  even  prescribed,  the  punishment  of 
death.  And  nothing  can  be  more  distinct  than  its  authorization 
of  the  practice  for  the  crime  of  wilful  murder.  But  who  is  there 
at  this  day  who  would  look  to  those  laws — a  code  framed  under 
circumstances  so  peculiar,  for  purposes,  to  be  accomplished  in 
the  distant  course  of  time,  so  awfully  mysterious — for  any  model 
for  the  institutions  of  a  nation  and  age  falling  within  the  scope  of 
the  milder  law  of  that  Christian  Dispensation  by  which  the  former 
was  superseded  and  abrogated  ?  The  code  of  Moses  was  indeed 
a  scarcely  less  sanguinary  one  than  that  which  the  Athenian  le- 
gislator was  said  to  have  written  in  blood.  Not  only  were  the  Jews 
a  semi-barbarian  nation,  for  whom  rude  and  severe  laws  were 
natural  and  perhaps  necessary  ;*  but  that  they  were  a  peculiarly 
stubborn  and  "  stiff-necked  "  people.,  will  not  be  questioned  by  any, 
— uncontrollable,  in  their  fierce  and  wayward  impulses  of  evil, 
even  by  the  most  fearful  restraints  of  supernatural  authority,  and 
incurable  by  chastisements  and  scourgings,  of  both  physical  and 
moral  suffering,  which  we  still  shudder  at  the  distance  of  thou- 

*  "  Such  severe  penal  laws,"  is  the  language  of  an  able  American  essayist, 
quoted  by  Mr.  Montagu,  (vol.  3, p.  165,)  "prohibitions,  purifications, &c.,  were  proper 
and  necessary  for  the  Israelites,  who  had  newly  escaped  from  the  house  of  bondage  ; 
where  for  a  long  time  they  had  been  held  in  the  most  abject  slavery  ;  and  who,  at 
that  time,  probably  exceeded  any  of  the  present  hordes  of  savages  in  the  wilds  of 
Africa  or  Tartary,  in  slavish  ignorance,  sordid  vices,  loathsome  diseases  and  brutal 
lusts  !  But  these  Mosaic  by-laws  were  never  binding  on  any  other  nation." 
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sands  of  years  to  read  of,  in  that  history  which  is  impressed  on 
every  page  with  the  stamp  of  the  superhuman — the  superhuman 
running  at  times  seemingly  into  the  inhuman.  In  the  awful  cur- 
sings ( 1 )  denounced  on  disobedience  to  all  or  any  of  their  laws, 
may  be  seen  some  indication  of  the  strength  of  the  motives  it  was 
necessary  to  lay  before  such  a  people  as  a  restraint  from  crime. 
For  their  unbelief  we  find  them  condemned  to  strew  the  wilder- 
ness with  their  carcasses,  a  general  sentence  of  death  being  de- 
creed against  all  of  them  above  the  age  of  twenty.  (2)  For  the 
infidelity  of  the  rest  of  the  people,  one  of  the  tribes  is  commanded 
"  to  put  every  man  his  sword  by  his  side,  and  go  in  and  out  from 
gate  to  gate  throughout  the  camp,  and  slay  every  man  his  brother, 
arid  every  man  his  companion,  and  every  rnan  his  neighbor  ;" — 
and  three  thousand  thus  accordingly  pass  beneath  the  edge  of  the 
sword  in  a  single  day.  (3)  The  rebellion  of  Korah,  Dathan,  and 
Abiram,  against  Moses,  is  punished  by  their  being  swallowed  up 
in  the  earth,  with  their  wives  and  children  and  all  appertaining  to 
them  ;  while  the  two  hundred  and  fifty  princes  of  Israel  who  sided 
with  them  are  consumed  with  fire ;  and  those  of  the  people  that 
murmur,  are  smitten  to  death  with  a  plague,  fourteen  thousand 
seven  hundred  in  one  day.  (4)  Again  for  infidelity  and  disobe- 
dience twenty-four  thousand  are  similarly  smitten.  (5)  For  an 
offence  by  a  few  of  their  number,  nearly  the  whole  tribe  of  Ben- 
jamin, men,  women,  and  children,  are  put  to  the  sword — their 
whole  number  being  twenty-six  thousand  fighting  men,  of  whom 
only  a  fe\v  hundreds  make  their  escape.  (6)  And  a  similar  ex- 
termination is^made  of  those  who  failed  to  come  up  to  assist  at 
this  butchery — a  few  only  of  the  young  virgins  being  spared  to 
furnish  wives  to  the  remnant  of  Benjamin.  (7)  These  instances, 
ineffectual  as  they  were  to  curb  their  fierce  spirit,  are  referred  to 
only  to  illustrate  that  radical  difference  of  character  of  the  ancient 
Jews  from  our  own  age  and  people,  which  might  well  constitute 
a  sufficient  reason  to  their  lawgiver  for  establishing  among  them 
institutions  of  a  stern  and  sanguinary  character,  to  which  it  would 
be  worse  than  absurd  for  us  to  look  for  models  for  imitation.  As 
well  might  we  regard  ourselves  bound  to  receive  our  rules  of  war 
from  those  which  dictated  to  them  the  duty  of  indiscriminate  and 
unsparing  massacre,  without  respect  to  age,  sex,  or  condition.  (8) 
The  reference  to  the  authority  of  the  Mosaic  code  proves 
nothing  by  proving  a  great  deal  too  much.  If  it  is  to  be  regarded 
as  either  commanding  or  justifying,  to  us  who  live  within  the  pale 
of  the  Christian  Dispensation,  the  practice  of  capital  punishment 

(1)  Deut.  xxvii,  xxviii,  &c.     (2)  Numb.  xiv.     (3)  Exodus  xxxii.    (4)  Numb.  xvi. 
(5)  Numb.  xxv.     (6)  Judges  xx.     (7)  Judges  xxi.     (8)  Deut.  xx.  12,  &c. 
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for  the  crime  of  murder,  it  is  equally  authoritative  in  reference  to 
a  great  many  other  offences,  to  which  it  would  be  deemed  at  this 
day,  by  the  universal  moral  sense  of  all  Christian  nations,  a  per- 
fect insanity  of  ferocity  and  fanaticism  to  dream  of  applying  it. 
Almost  every  one  of  the  ten  commandments,  as  well  as  that  which 
says  that  "  thou  shall  not  kill,"  has  attached  to  it  the  penalty  of 
death.  The  catalogue  is  a  long  one,  of  the  offences  which  were 
capital  under  this  terrible  code,  for  a  people  that  so  peculiarly 
needed  terrible  laws — idolatry,  (1) — enticing  to  idolatry,  (2) — 
intermarriage  with  idolaters,  (3) — false  prophecy,  (4) — witchcraft, 
(5) — the  consultation  of  witches,  (6) — blasphemy,  (7) — the  viola- 
tion of  the  sabbath,  even  to  the  extent  of  *'  gathering  sticks  "  on 
the  day  of  rest,  including  the  sabbath  of  the  tenth  day  of  the 
seventh  month,  (8) — smiting  or  cursing  father  or  mother,  (9) — 
being  a  "stubborn  and  rebellious  son,"  a  "glutton  and  a  drunkard," 
(10) — adultery,  including  even  a  betrothed  damsel,  (11) — incest, 
and  various  other  nameless  offences  of  a  kindred  nature,  (12) — 
manstealing,  (13)— perjury  to  the  peril  of  life,  (14) — allowing  a 
vicious  ox  to  kill  a  man  by  being  left  to  go  at  large,  (15) — in- 
chastity  on  the  part  of  a  daughter  of  a  priest,  (16) — unconfessed 
impurity  before  marriage  on  the  part  of  any  female,  (17) — the 
eating  of  blood,  (18) — and  in  general  the  breaking  of  any  com- 
mandment, (19)  or  any  disobedience  to  a  judgment  of  the  priests, 
(20.)  All  these  offences,  as  well  as  that  of  murder,  were  pun- 
ishable with  death  by  the  Draconian  code  here  referred  to  ;  and 
if  their  authority  is  divine  as  mandatory  upon  us,  who  is  to 
presume  to  draw  between  them  any  line  of  distinction  which,  while 
excluding  from  the  principle  all  the  rest,  shall  yet  perpetuate  the 
authority  of  one  single  one  ? 

The  committee  will  not  allow  themselves  to  be  led  farther  into 
detail  on  this  point,  by  referring  to  the  numerous  other  institu- 
tions and  laws  of  the  Mosaic  code,  for  which  it  would  be  the 
height  of  absurdity  to  claim  any  authority  as  applicable  to  other 
nations  and  times, — such  as  the  express  sanction  of  bigamy,  (21.) 
and  the  absence  of  any  prohibition  against  polygamy,  which  was 
freely  practised  by  the  patriarchs — the  authorization  to  kill  one's 
slave  by  excessive  chastisement  without  punishment,  if  the  slave 

(1)  Ex.  xxii.  20,  Deut.  xiii.  12,  &c.,  xvii.  5.  (2)  Deut.  xiii.  6,  &c.  (3) 
Lev.  xx.  2,  &c.  (4)  Deut.  xiii.  5,  xviii.  20.  (5)  Ex.  xxii.  18,  Lev.  xx.  27.  (6) 
Lev.  xx.  6.  (7)  Lev.  xxiv.  16.  (8)  Ex.  xxxi.  14,  xxxv.  2,  Numb.  xv.  32,  &c.,  Lev. 
xxiii.  27,  &c.  (9)  Ex.  xxi.  15, 17,  Lev.  xx.  9.  (10)  Deut.  xxi.  21.  (11)  Lev.  xx.  10( 
Deut.  xxii.  22,  &c.  (12)  Lev.  xx.  11-18,  Deut.  xxii.  19.  (13)  Ex.  xxi.  16,  Deut. 
xxiv.  7.  (14)  Deut.  xix.  21.  (15)  Ex.  xxi.  29.  (16)  Lev.  xxi.  9.  (17)  Deut.  xxii. 
20,  21.  (18)  Lev.  xvii.  10.  (19)  Numb.  xv.  30,  31.  (20)  Deut.  xvii.  12.  (21) 
Deut.  xxi.  15. 
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lived  for  a  day  or  two,  for  "  he  is  his  money,"  and  without 
prescription  of  the  penalty  of  death,  (applied  to  all  other  mur- 
ders and  to  so  many  minor  offences,)  even  if  the  slave  died 
under  the  master's  hand,  ( 1 ) — the  prohibition  of  unclean  meats, 
as  the  swine  and  the  hare,  (2) — the  release  of  debts  at  the  end  of 
every  seventh  year,  and  the  resumption  of  alienated  property  at 
the  semi-centennial  jubilee,  (3) — the  wearing  a  garment  of  a 
mingled  texture  of  linen  and  woollen,  (4) — the  ban  upon  illegiti- 
macy, even  to  "  the  tenth  generation,"  (5) — the  trial  by  ordeal, 
(6) — the  prohibition  of  the  eating  of  fat  or  blood,  (7) — the  prac- 
tice of  circumcision,  and  a  host  of  ceremonial  and  sumptuary  laws 
to  which  it  is  unnecessary  to  allude.  There  are  probably  few 
members  of  this  body  to  whom  these  are  not  familiar. 

And  with  respect  to  the  infliction  of  the  punishment  of  death 
for  the  crime  of  murder,  an  important  distinction  should  be  borne 
in  mind  between  the  Jewish  institution  on  this  subject  and  that 
practice  among  ourselves  which  it  is  now  proposed  to  abolish, 
and  which  some  attempt  to  justify  on  the  ground  of  the  Mosaic 
model.  It  was  not  with  the  Jews,  as  with  us,  the  act  of  the 
society,  in  the  administration  of  a  high  and  presumed  passionless 
penal  justice.  It  was  the  act  of  the  next  of  kin,  in  the  licensed 
indulgence  of  a  barbarian  spirit  of  revenge,  the  sanction  of  which 
remarkably  pervades  the  whole  Mosaic  system.  And  when  we 
consider  the  semi-savage  character  and  condition  of  the  Jews  of 
that  day,  in  connexion  with  the  restrictions  which  the  code  of 
Moses  imposed  upon  the  exercise  of  this  private  right  of  the 
vengeance  of  "  blood  for  blood,"  it  should  rather  perhaps  be  re- 
garded as  intended  to  be  a  mitigation  of  the  existing  practice  and 
irrepressible  passion — the  utmost  mitigation  practicable — than  as 
itself  the  basis  and  original  sanction  of  the  practice,  even  to  that 
nation  itself, — much  less  to  those  of  a  different  race,  age,  country, 
character,  and  progress  in  the  development  of  the  civilization 
of  Christianity.*  It  was  but  a  part  of  that  savage,  and  we  are 

(1)  Ex.  xxi.  20,  21.  (2)  Deut.  xiv.  Lev.  xi.  (3)  Deut.  xv.  Lev.  xxv.  (4) 
Lev.  xix.  19.  (5)  Deut.  xxiii.  2.  (6)  Numb.  v.  x,  &c.  (7)  Lev.  iii.  16,  Deut.  xii. 
16,  23. 

*  The  following  extract  is  from  a  report  of  great  ability,  made  to  the  Legislature 
of  Massachusetts,  by  Robert  Rantoul,  jr.,  in  the  year  1837,  to  whom  this  committee 
are  happy  to  acknowledge  their  indebtedness  for  valuable  aid  derived  by  them,  in 
treating  this  branch  of  the  subject : 

"In  a  state  of  nature,  every  man  revenges  to  the  utmost  of  his  power  every  in- 
jury that  he  has  received  :  retaliation  is  the  only  rule  of  punishment.  In  a  rude  state 
of  society,  these  practices  are  suffered  to  continue  because  they  cannot  be  prevented  ; 
the  law  only  undertakes  to  restrict  them  within  certain  limits,  and  to  forbid  their 
most  cruel  excesses.  The  legislator,  who  should  enact  laws  which  presuppose  a 
more  elevated  standard  of  morality,  would  find  that  public  opinion  did  not  sustain 
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now  justifiable  in  saying  monstrous,  lex  talionis,  the  law  of  re- 
taliation, so  abhorrent  to  the  express  injunctions,  as  well  as  to  the 
whole  animating  spirit,  of  Christianity.  Life  was  forfeited  for 
life,  to  the  pitiless  resentment  of  survivors,  without  regard  to  the 
moral  culpability  of  the  act,  in  the  same  manner  as  the  same  law 
prescribed  "  eye  for  eye,  tooth  for  tooth,  hand  for  hand,  foot 
for  foot,  burning  for  burning,  wound  for  wound,  stripe  for  stripe." 

him,  and  that  his  statutes  would  remain  inoperative  and  useless.  It  has  been  ob- 
served that  among  a  people  hardly  yet  emerged  from  barbarity,  punishments  should 
be  most  severe,  as  strong  impressions  are  required  ;  but  in  proportion  as  the  minds 
of  men  become  softened  by  their  intercourse  in  society,  the  severity  should  be  di- 
minished. For  this  reason,  the  indulgence  of  individual  revenge  is  much  less  an  evil, 
while  society  is  obliged  to  tolerate  it,  than  it  would  be  in  a  later  stage,  when  it  might 
be,  and  ought  to  be,  suppressed.  We  must  carry  these  ideas  with  us,  while  we  in- 
quire whether  regulations  promulgated  in  the  infancy  of  our  race,  or  adapted  after- 
ward to  a  peculiarly  stiff-necked  and  obdurate  people,  are  obligatory  upon  mankind 
in  their  present  refinement  and  civilization. 

"  Sundry  passages  in  the  Jewish  scriptures  have  been  adduced,  as  authorizing  and 
enjoining  capital  punishment.  These  injunctions  were  addressed  to  people  but  a 
few  removes  from  the  condition  of  savages,  and  almost  universally  addicted  to  the 
most  heinous  acts  of  wickedness.  For  the  hardness  of  their  hearts,  their  Great 
Lawgiver  wrote  them  the  sanguinary  precepts,  which  a  blind  attachment  to  antiquity 
still  invokes,  in  part,  though  all  of  them  unsuited  to  our  circumstances,  and  most  of 
them  universally  confessed  to  be  so.  In  those  days,  when  the  constant  exhibition 
of  the  most  stupendous  miracles  could  not  soften  their  adamantine  hearts,  which 
seem  to  have  been  almost  as  hard  as  Pharaoh's,  nor  subdue  that  stubborn  unbelief 
of  the  rebellious  Hebrews,  which  is  perhaps  the  most  wonderful  feature  in  their 
whole  amazing  history, — (See  Numbers,  chapter  xi.,  also  chapter  xii.  10  and  11,  22 
and  39  to  45 ;  also  chapter  xvi.  and  many  other  instances,  from  their  departure  out 
of  Egypt  down  to  the  present  time,) — when  after  the  carcasses  of  that  whole  '  evil 
congregation,'  even  six  hundred  thousand  footmen  had  fallen  in  the  wilderness  for 
their  obdurate  impenitence,  their  sons  grew  up  '  an  increase  of  sinful  men,'  and  took 
no  warning  by  the  plagues  in  which  their  fathers  perished,  it  is  obvious  why  the 
most  terrible  national  judgments  must  be  denounced  upon  them  for  their  national 
sins,  such  as  are  unheard  of  in  modern  history.  (Deut.  iv.  24-28  :  xxvii.  and 
three  following  chapters — utter  perdition  ;  to  be  scattered  and  banished  ;  their 
land  to  become  brimstone  and  salt,  and  be  cursed  like  Sodom  and  Gomor- 
rah ;  to  be  smitten  with  war,  famine,  and  pestilence,  and  be  driven  to  eat  their 
own  children.)  It  is  equally  obvious  that  the  severest  punishments  for  private 
offences,  (stoning  to  death  and  burning  to  death,)  though  they  might  be  necessary 
to  produce  an  effect  upon  a  character  constituted  like  theirs,  are  not,  therefore,  suited 
to  our  times,  when,  far  from  exercising  a  salutary  influence,  they  would  universally 
be  deemed  degrading  and  demoralizing  spectacles.  In  those  days,  when  there  was 
no  king  in  Israel,  nor  any  other  government  capable  of  preserving  its  authority,  and 
maintaining  social  order ;  when  every  man  did  that  which  was  right  in  his  own 
eyes,  (Judges  xvii.  6 ;  also  xxi.  25,)  it  would  have  been  impracticable,  without  a 
perpetual  miracle,  even  if  it  had  been  desirable,  to  exclude  from  cases  of  crime  and 
punishment  the  operation  of  revenge.  The  fact  that  it  was  permitted  and  legalized, 
therefore,  does  not  furnish  us,  who  can  exclude  that  passion,  with  a  profitable  ex- 
ample for  imitation.  During  their  forty  years'  wanderings  in  the  wilderness,  through 
the  long  period  of  anarchy  and  slavery,  alternately  prevailing,  which  preceded  their 
kings,  and  during  the  bloody  series  of  treasons,  successful  rebellions,  civil  wars,  and 
foreign  invasions,  which  followed  the  first  assumption  of  the  royal  dignity,  and  ceased 
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The  "  Avenger  of  Blood  "  was  the  name  given  to  that  next  of 
kin  upon  whom  this  right  devolved ;  and  it  is  evident  that  the 
institution  had  a  direct  reference  to  that  peculiar  and  mystic  idea 
which  pervades  the  whole  system  of  the  Mosaic  theocracy  and 
hierarchy,  namely,  that  of  defilement  and  expiation,  rather  than 
to  any  of  the  principles  recognised  by  modern  civilization  as  the 
only  righteous  and  proper  basis  of  penal  legislation.*  The  blood 
that  had  been  spilled  worked  a  pollution  of  the  land,  an  "  unclean- 
ness,"  which  was  to  be  purified  by  the  sacrifice  of  retribution. 
The  "  avenger  "  had  his  right  to  the  life  of  the  victim,  however 
innocent  he  might  have  been  of  any  wilful  intent,  if  he  could  find 
him  before  he  should  have  made  his  escape  to  a  "  city  of  refuge." 
If  a  struggle  between  two  men  caused  fatal  consequences  through 
terror  to  a  woman  in  pregnancy — if  one  were  the  owner  of  a  vi- 
cious ox  which,  unintentionally  suffered  to  escape  from  restraint, 
gored  any  person  to  death — if  a  man  by  omitting  to  build  a  battle- 
ment, to  the  roof  of  his  house  was  the  cause  that  another  was  killed 
by  falling  therefrom — if  in  a  struggle  between  two  men  without 
weapons  the  one  should  have  injured  the  other  so  that  death 
ensued — if  the  head  of  a  man's  axe,  when  hewing  wood  with  his 
neighbor,  slipped  from  the  helve,  and  lighting  on  the  latter, 
caused  his  death — in  a  word,  however  accidentally  and  without 
malice  the  destruction  of  a  life  may  have  been  caused,  the  pollu- 
tion of  blood  was  incurred,  the  terrible  law  of  legalized  revenge 
came  into  play,  and  the  "  avenger  "  had  his  right  to  the  life  of  his 
victim,  wherever  he  should  find  him  beyond  the  walls  of  the  cities 
of  refuge.  The  only  restriction  upon  this  right  was  the  institution 
of  these  "  cities  of  refuge  " — a  certain  number,  in  different  parts 
of  the  land,  specially  designated  as  such,  into  which  the  slayer 
might  flee  for  asylum,  and  from  which  he  could  not  be  taken  un- 
less on  conviction  of  wilful  malice  in  his  murder.  The  death  of 
the  High  Priest  operated  as  an  amnesty,  authorizing  the  slayer  to 
return  to  his  home  without  farther  liability  for  his  blood-guiltiness. 
But  it  should  not  be  lost  sight  of  that  the  infliction  of  this  doom 

not  until  the  final  destruction  of  the  nation  under  those  awful  circumstances  so  often 
foretold,  imprisonment  for  life,  or  even  for  a  terra  of  years,  would  have  been  in- 
convenient and  insecure  ;  nor  would  the  prison,  as  among  civilized  people,  have  in- 
spired the  beholder  with  a  wholesome  terror ;  amid  such  appalling  scenes  as  fill  their 
annals,  to  many  a  wretch  it  might  well  appear  a  refuge  from  despair,  and  the  abode 
of  peace.  There  was  then  no  fit  substitute  for  capital  punishments,  and  they  were 
resorted  to  almost  of  necessity.  But  because  a  peculiar  people,  under  the  most 
peculiar  circumstances,  by  as  express  an  interposition  of  Heaven  as  that  which 
directed  Abraham  to  offer  up  Isaac,  were  commanded  to  punish  certain  crimes  with 
death,  shall  we,  a  polished  and  humane  people,  whose  moral  sensibility  is  deeply 
wounded  by  the  spectacle,  under  circumstances  essentially  opposite  to  theirs,  with- 
out warrant,  violate  the  great  command,  which  says  to  the  legislator  as  well  as  to  the 
*  Numbers  xxxv.  33,  34.  Deut.  xxi.  1-9. 


nw. 
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was  only  a  right  of  private  revenge,  and  not  an  imperative  obliga- 
tion of  public  duty;  (1)  and  while  we  find  recorded  some  in- 
stances in  which  it  is  inflicted,  (2)  there  are  others  in  which  such 
was  not  the  case, — as  for  example,  Absalom's  being  allowed,  even 
under  the  just  and  righteous  rule  of  David,  to  return  to  his  home 
and  to  all  the  privileges  of  a  prince  of  the  royal  house,  after  one  of 
the  most  deliberate,  crafty,  and  treacherous  fratricides,  great  as 
was  its  provocation,  which  history  has  recorded.  In  the  case  of 
Joab,  also,  no  vengeance  is  taken  by  David  for  the  death  of  his 
son  during  his  own  life-time,  though  he  bequeathes  it  as  a  charge 
from  his  death-bed  to  Solomon,  by  whom  it  is  accordingly  in- 
flicted. (3) 

Upon  this  point  of  the  authority  of  the  Mosaic  law  in  justifica- 
tion of  capital  punishment,*  the  following  remarks  are  from  the 

subject,  *  thou  shall  not  kill'  1  This  is  the  command  both  of  nature  and  of  revelation  ; 
it  grows  out  of  no  local  nor  temporary  occasion,  but  is  eternal  and  universal  in  the 
obligation  it  imposes.  How,  then,  dare  any  man  disobey  it  1 — and  how  is  it  an  excuse 
for  our  disobedience,  that  the  man  we  kill  has  broken  this  law  before  we  break  it, 
and  that  we  have  taken  into  our  own  hands  to  exercise  upon  him  that  vengeance 
which  the  Almighty  has  declared  belongs  to  himself,  because  He,  in  his  inscrutable 
purpose,  some  thousands  of  years  ago,  especially  authorized  a  particular  people,  in 
specified  cases,  to  be  the  executors  of  his  vengeance  1  We  have  no  message  from 
Heaven,  as  they  had,  exempting  from  this  law  the  cases  which  our  statutes  exempt. 
This  commandment  made  a  part  of  the  Mosaic  code,  with  various  exceptions ;  in 
the  New  Testament  it  is  re-enacted  as  a  positive  and  unyielding  text,  and  as  such 
makes  a  part  of  the  Christian  system." 

(1)  Although  in  our  translation  we  find,  in  Numbers  xxxv.  19,  the  language  used, 
that  "  the  revenger  of  blood  himself  shall  slay  the  murderer  :  when  he  meeteth  him 
he  shall  slay  him,"  yet  the  original  is  equally  susceptible  of  the  translation,  "  he  may 
slay,"  &c.     The  simple  future  tense  used  in  this  manner,  without  that  addition  of 
the  Hebrew  gerund  which  we  usually  render  "  surely,"  is  merely  future  or  potential, 
and  not  mandatory,  in  the  sense  in  which  the  term  "  shall  "  is  most  commonly  used 
in  English. 

(2)  Judges  i.  7.— viii.  19.— 2  Sam.  iii.  30. 

(3)  1  Kings  ii.  5,  31. — With  respect  to  this  remarkable  institution  of  the  lexta- 
lionis  and  the  cities  of  refuge,  those  desirous  of  examining  it  farther  may  consult  the 
following  passages  :  Ex.  xxi.  22,  &c. — Lev.  xxiv.  17,  &c. — Numbers  xxxv. — Deut. 
iv.  41,  &c. — Deut.  xix. — Joshua  xx. — Judges  i.  7. 

*  M.  Salvador,  in  his  work  on  the  history  of  the  institutions  of  Moses  and  the 
Hebrew  people,  gives  some  interesting  remarks  on  the  penal  law  of  the  Jews.  The 
means  for  the  repression  of  crime,  he  says,  were  unknown  to  them  ;  and  it  seemed 
much  easier  to  cut  off  a  diseased  member  than  to  cure  it.  He  affords  a  striking 
evidence  to  the  truth  which  is  here  contended  for.  that  there  is  nothing  in  the  severe 
penal  laws  of  Moses  from  which  any  authority  is  derivable  for  tho  practice  of  capital 
punishment  by  us,  by  showing  that  the  same  ideas  by  which  the  civilized  world  is 
now  becoming  pervaded,  in  relation  to  this  question,  were  not  unknown  to  the  old 
doctors  of  the  Jewish  law  itself.  "  A  tribunal,"  he  says,  "  which  condemns  to  death 
once  in  seven  years,  may  be  called  sanguinary.  It  merits  that  designation,  says  the 
doctor  Elieser,  son  of  Azarias,  when  it  pronounces  such  a  sentence  once  in  seventy 
years.  If  we  had  been  members  of  the  high  court,  add  the  doctors  Tyrphon  and 
Akika,  we  would  never  have  condemned  a  man  to  death." 
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pen  of  one  of  the  most  able  and  eminent  jurists  who  have  adorned 
the  bar  of  this  State,  the  late  Elisha  Williams,  of  Hudson  : 

"  The  principal,  and  in  truth  the  only  plausible,  ground  from 
which  advocates  for  capital  punishments  endeavor  to  derive  a 
right  to  inflict  them,  is  the  authority  of  the  Sacred  Scriptures. 
They  contend  that  the  laws  established  in  Israel  were  dictated 
by  the  Almighty,  and  that  they  punish  a  multitude  of  crimes 
with  death.  Certain  it  is,  that  the  purposes  which  those  laws 
were  intended  to  accomplish,  were  wise  and  benevolent ;  and 
that,  confined  to  the  sphere  in  which  they  were  designed  to  ope- 
rate, their  divine  original  is  a  sufficient  justification  of  the  penal- 
ties by  which  they  were  enforced.  But  that  their  jurisdiction  was 
limited  to  the  Jewish  nation,  is  rendered  equally  certain  by  the 
character  of  that  nation,  and  the  whole  tenor  of  those  laws.  Their 
jurisdiction  could  only  be  coextensive  with  the  crimes  they  prohi- 
bited, many  of  which  were  exclusively  confined  to  the  tribes  of 
Israel.  The  situation  of  those  tribes  rendered  all  punishments 
impracticable  but  such  as  were  summary.  Deprived,  therefore, 
of  the  facilities  which  fixed  habitations  and  a  more  settled  mode 
of  life  would  have  afforded  for  the  prevention  of  crime,  they  were 
reduced  to  the  necessity  of  adopting  the  only  effectual  means 
within  their  reach.  In  addition  to  which  it  is  to  be  observed,  that 
the  laws  of  Moses  were  promulgated  only  in  Israel,  and  that  they 
were  never  attempted  to  be  imposed  on  any  other  nation.  As 
therefore  they  were  in  their  operation  merely  local,  it  is  vain  to 
attempt  to  justify  capital,  or  any  other  punishments  under  their 
authority. 

"  But  if  these  laws  are  obligatory  on  us,  we  must  suppose  the 
obligation  general.  We  cannot  be  permitted  to  select  such  por- 
tions as  will  suit  our  purpose,  and  throw  aside  the  rest  as  useless 
and  inapplicable.  The  various  parts  must  stand  or  fall  together  ; 
and  to  infer  the  justice  of  a  penalty  from  its  having  been  sanc- 
tioned by  the  laws  of  Moses,  presupposes  the  absurdity,  that  it 
would  be  fit  and  proper  to  adopt  and  execute  the  whole  body  of 
those  laws  at  the  present  day. 

"  But  if  it  be  admitted  that  the  Mosaic  laws  confer  the  right  of 
inflicting  any  punishment,  I  am  at  a  loss  to  discover  from  what 
source  the  contradictory  right  of  dispensing  with  its  infliction,  is 
derived.  Their  requisitions  are  peremptory,  and  obedience  to 
them  cannot  be  optional.  To  attempt  to  establish  a  principle  by 
virtue  of  laws  which  we  are  at  liberty  to  violate,  is  building  upon 
the  sand.  We  must  therefore  abandon,  either  the  right  of  inflict- 
ing capital  punishments  under  the  Mosaic  laws,  or  the  right  of  par- 
doning offences,  for  they  are  irreconcilably  opposed  to  each  other. 
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"  If  it  be  said  that  capital  punishments  are  inflicted,  not  by 
authority,  but  in  imitation  of  the  Jewish  laws  ;  I  answer  that,  to 
justify  us  in  following  this  example,  our  political  situation  and  the 
objects  of  our  civil  institutions,  our  relations  and  our  necessities, 
should  be  similar  to  those  of  the  Jews.  For  as  the  policy  of  laws 
is  modified  by  these  considerations,  so  their  justice  is  often  depen- 
dent upon  them  ;  and  imperative  necessity  may  at  one  time 
require  what  at  another  would  be  improper  and  inexpedient.  If 
the  example  of  the  Jews  will  warrant  us  in  inflicting  capital  pun- 
ishments, it  will  likewise  warrant  us  in  the  cruelties  of  savage 
warfare — in  destroying  the  aged  and  infirm — the  helpless  and  the 
innocent." 

There  is  another  point  of  view  in  which  this  question  is  by  many 
regarded,  which  the  committee  consider  it  incumbent  on  them 
here  to  present,  without,  however,  feeling  called  upon  for  any 
expression  of  individual  opinion  in  relation  to  it.  It  may  be  thus 
stated.  A  distinction  should  be  observed  between  two  ideas  which 
are  often  confounded,  in  our  reasoning  upon  the  principles  of  the 
Jewish  code.  We  are  apt  to  apply  to  all  the  legislation  of  Moses, 
as  developed  in  the  books  of  his  statutes,  the  term  the  LAW  OF 
GOD,  which  ought  not  perhaps  to  be  extended  beyond  the  Ten 
Commandments  which  were  given  as  the  constitutional  basis  of 
the  laws  afterward  framed  by  him  in  detail.  For,  however  these 
latter  may  be  spoken  of  as  being  dictated  to  Moses  by  the  com- 
mand or  inspiration  of  God,  it  does  not  require  any  very  forced 
construction  of  language  to  understand  such  passages  in  a  sense 
entirely  harmonious  with  this  view  of  them.  However  highly, 
however  superhumanly  endowed  for  the  purposes  of  his  mission, 
in  his  age  and  nation,  we  may  regard  the  mighty  old  Prophet, 
Priest,  and  Legislator  here  referred  to,  it  by  no  means  necessarily 
follows  that  we  must  regard  as  having  the  origin  of  an  express 
divine  inspiration  the  whole  code  of  laws  and  regulations  drawn 
out  by  him,  (with  the  counsel  and  aid  of  his  Pagan  father-in-law, 
Jcthro,  the  Midianite,)  for  the  hierarchical  organization  and  future 
government  of  the  nation  which  he  was  founding.  And  in  con- 
demning and  rejecting,  as  we  all  do,  by  the  light  of  the  better 
wisdom  shed  upon  our  world  by  the  Star  of  Nazareth,  so  many 
crude,  cruel,  and  unchristian  features  of  his  code,  there  is  no  more 
implication  of  an  impeachment  of  the  wisdom  or  the  goodness  of 
God,  than  in  condemning  the  imperfections  of  any  other  system 
of  laws  which  the  same  Supreme  Governor  of  the  Universe  has 
at  different  times  allowed  to  be  framed  and  applied  to  practice 
among  nations,  by  lawgivers  wiiom  we  must  also  regard  as  the 
mere  instruments  in  his  hands,  as  all  men  are  in  their  respective 
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missions,  for  the  execution  of  the  great  purposes  of  his  wise 
providence.  The  laws  of  the  Ten  Commandments  rest  on  a 
different  foundation.  Written,  as  we  are  told,  by  the  finger  of 
God  himself,  on  the  two  tables  of  stone,  and  delivered  to  Moses 
from  his  direct  hand,  amid  the  awful  solemnities  to  which  the 
elements  were  the  ministering  attendants,  in  these  we  should  not 
expect  to  find  anything  at  variance  with  our  highest  conception  of 
the  nature  and  attributes  of  their  Author.  Upon  these  we  should 
not  expect  to  find  change  or  shadow  of  change.  Nor  do  we. 
We  find  in  them  the  assertion  of  great  principles,  plain,  broad,  and 
universally  true,  and  forever  wise  and  good,  however  imperfect 
may  have  been  the  application  which  Moses  makes  of  them  to 
practice,  in  founding  on  them  his  peculiar  system  of  theocratic 
institutions — the  best  system,  probably,  of  which  the  actual  con- 
dition and  character  of  the  people  for  whom  it  was  framed  were 
capable.  The  great  principles  of  law  for  the  government  of  man- 
kind here  referred  to,  instead  of  being  repealed,  we  find  re-enacted 
and  on  all  occasions  magnified  by  Christ,  at  the  same  time  that 
he  analyses  them  down  to  their  two  essential  ideas,  of  Love  to 
God  and  Love  to  man.  These  laws  are  often  referred  to  in  the 
New  Testament,  and  are  styled,  by  eminence,  the  law,  the  law 
from  Mount  Sinai,  the  moral  laio,  the  law  of  God,  the  ivord  of 
God,  the  commandments  of  God,  fyc.  But  the  laws  of  Moses 
to  the  Israelites  are  constantly  treated  as  national,  temporary,  and 
human.  They,  too,  are  often  quoted  in  the  New  Testament,  and 
are  called  the  laws  of  Moses,  the  commands- of  Moses,  the  say- 
ings of  Moses,  carnal  ordinances,  carnal  commandments,  types, 
shadmvs,  fyc.  These  are  never,  it  is  believed,  styled  in  the  New 
Testament,  the  laws  of  God ;  and  this  important  distinction  is 
clearly  kept  up  throughout  the  New  Testament,  between  these 
temporary  and  national  laws  of  Moses,  and  the  unchangeable  and 
eternal  laws  of  God.* 

Different  views  will  doubtless  be  taken  by  different  minds  of 
the  distinction  which  has  just  been  presented.  No  such  dif- 
ference can,  however,  exist  respecting  the  evidence  which  shines 
throughout  the  pages  of  the  New  Testament,  from  beginning  to 
end,  of  the  total  repeal  and  abrogation,  not  only  of  the  old  law 
generally,  but,  with  especial  emphasis,  of  this  feature  of  it,  the 
law  of  revenge,  of  which  it  has  been  seen  that  the  authorization 
of  the  penalty  of  death  for  the  crime  of  murder  was  a  part.  Even 
in  some  of  the  latter  portions  of  the  Old  Testament,  and  amid  the 
sublime  utterings  of  their  mysterious  inspiration  by  the  prophets, 

*  See  Appendix  to  the  Essays  on  Capital  Punishment,  by  Philanthropes.  Phila- 
delphia ;  S.  Merritt,  1812. 
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we  find  scattered  some  of  the  seeds  of  a  higher  and  purer  truth 
than  is  found  embodied  in  the  code  of  Moses,  and  by  which  the 
errors  of  that  code  are  virtually  rebuked  and  condemned.  The 
law  of  revenge,  for  instance,  we  have  seen  to  constitute  one  of  its 
very  fundamental  principles — its  cruel  injunctions  sanctioning  all 
the  most  cruel  impulses  of  the  savage  heart.  Yet  can  we  find  at 
a  later  day — as  though  a  dim  prophetic  anticipation  of  the  new 
law  which  it  was  to  be  the  Messiah's  mission  to  bring — such 
passages  as  the  following  :  "  Say  not  thou,  I  will  recompense  evil; 
but  wait  on  the  Lord,  and  he  shall  save  thee."(l) — "  Say  not,  I 
will  do  so  to  him  as  he  hath  done  to  me  :  I  will  render  to  the  man 
according  to  his  work.'XS)  And  we  find  the  prophet  Ezekiel, 
speaking  of  the  waywardness  and  hardness  of  heart  of  the  Jews, 
to  whom  and  for  whom  Moses  legislated,  thus  expressly  destroy- 
ing any  authority  which  could  be  claimed  for  his  law  as  entitled 
to  any  regard  from  more  modern  and  Christian  legislators  : 
"Wherefore  f  gave  them  also  statutes  that  were  not  good,  and 
judgments  whereby  they  should  not  live  ;"(3)  personifying  the 
solemn  truths  he  uttered  in  the  usual  manner  of  the  Old  Testa- 
ment, as  spoken  by  the  Supreme  Deity. 

And  in  the  New  Testament  itself,  the  evidence  of  the  total 
abrogation  of  the  Mosaic  code,  in  express  terms,  abounds  in  almost 
every  one  of  its  books.     Christ  himself,  in  disputing  with  the 
Pharisees  on  the  subject  of  divorce,  in  the  act  of  denying  the 
authority  of  the  Mosaic  law  on  one  of  its  most  important  points, 
both  in  a  social  and  religious  aspect,  answers  to  their  quotation  of 
it :  "  For  the  hardness  of  your  heart  he  wrote  you  this  precept."(4) 
And  again  from  the  same  lips  we  read  the  emphatic  substitution 
of  the  new  and  better  for  the  old  and  imperfect  dispensation : 
"The  law  and  the  prophets  were  until  John  :  since  that  time  the 
kingdom  of  God  is  preached."(5)    Speaking  of  the  new  priesthood 
of  the  Saviour,  as  superseding  the  old  one  which  was  but  its  mystic 
type,  foreshadowing  and  preparation,  St.  Paul  says :  "  For  the 
priesthood  being  changed,  there  is  made  of  necessity  a  change  also 
of  the  law."(6)     And  shortly  after:  "  For  there  is  verily  a  dis- 
annulling of  the  commandment  going  before,  for  the  weakness 
and  unprofitableness  thereof."(7)     And  in  another  Epistle  :  "  If 
righteousness  come  by  the  law,  then  Christ  is  dead  in  vain."(8) — 
"  If  there  had  been  a  law  given  which  could  have  given  life,  verily 
righteousness  should  have  been  by  the  law."(9) — "  But  before 
faith  came,  we  were  kept  under  the  law,  shut  up  unto  the  faith 

(1)  Prov.  xxi.  22.  (2)  Prov.  xxiv.  2'J.  (3)  Ezekiel  xx.  25.  (4)  Mark  x.  5. 
(5)  Luke  xvi.  16.  (6)  Heb.  vii.  12.  (7)  Heb.  vii.  18.  (8)  Gal.  ii.  21.  (9)  Gal. 
iii.  21. 
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which  should  afterward  be  revealed.     Wherefore  the  law  was 

our  schoolmaster  to  bring  us  unto  Christ But  after 

that  faith  is  come,  we  are  no  longer  under  a  schoolmaster."  (1) 
And  again,  reproaching  them  for  their  disposition  to  turn  back  to 
the  old  law  :  "  But  now,  after  ye  have  known  God,  or  rather  are 
known  of  God,  how  turn  ye  again  to  the  weak  and  beggarly  ele- 
ments, whereunto  ye  desire  again  to  be  in  bondage  ?"  (2) 

It  is  unnecessary  farther  to  multiply  such  quotations  ;  nor  to 
refer  to  the  numerous  passages  throughout  the  New  Testament, 
in  which  allusion  is  made  to  the  abrogation  of  particular  institu- 
tions, forming  part  of  the  Mosaic  code,  by  the  New  Dispensation 
brought  by  the  Saviour — as  of  oaths  (3) — unclean  things  (4) — ce- 
remonial days  and  seasons  (5) — circumcision  (6) — the  law  of 
divorce,  (7)  &c.,  &c.  To  one  or  two  of  those  in  which  we  find 
the  abrogation  of  the  law  of  retaliation,  (which,  as  we  have  seen, 
includes  the  punishment  of  death  for  murder,  as  practised  among 
the  Jews,)  a  more  particular  reference  may  be  proper.  The 
Saviour  himself  expressly  says  :  "  Ye  have  heard  that  it  hath  been 
said,  an  eye  for  an  eye  and  a  tooth  for  a  tooth  ;  but  I  say  unto 
you,  that  ye  resist  not  evil :  but  whosoever  shall  smite  thee  on  thy 
right  cheek,  turn  to  him  the  other  also,"  &c.  (8) — the  same  being 
repeated  in  Luke  vi.  27,  &c.  In  the  Epistle  to  the  Romans, 

St.  Paul  says  :  "  Recompense  to  no  man  evil  for  evil 

Avenge  not  yourselves,  but  rather  give  place  unto  wrath  :  for  it 
is  written,  vengeance  is  mine  ;  I  will  repay,  saith  the  Lord,"  (9) 
— the  same  precept  being  reproduced  frequently  throughout  the 
course  of  the  other  Epistles.  The  totally  different  tone  and 
character  of  the  new  law — the  law  of  Mercy  and  Love — ate 
familiar  to  every  reader  whose  eye  has  ever  glanced  over  a  page 
of  the  sacred  record  in  which  it  is  transmitted  to  us.  Yet,  familiar 
as  the  passages  may  be,  the  committee  believe  that  the  propriety 
of  the  occasion  will  not  be  transcended  by  the  quotation  of  a  few 
of  the  more  prominent  ones,  in  illustration  of  the  position  above 
assumed,  that  the  punishment  of  death  is  essentially  hostile  to 
the  whole  animating  spirit  of  the  gospel  and  law  of  Christ.  "  Ye 
have  heard  that  it  hath  been  said,  thou  shalt  love  thy  neighbor 
and  hate  thine  enemy  :  but  I  say  unto  you,  love  your  enemies, 
bless  them  that  curse  you,  do  good  to  them  that  hate  you,  and  pray 
for  them  which  despitefully  use  you  and  persecute  you."  (10) — 
"Go  ye  and  learn  what  that  rneaneth,  I  will  have  mercy  and  not 

(1)  Gal.  iii.  23,  24,  25.  (2)  Gal.  iv.  9.  (3)  Mat.  v.  33,  &c.  James  v.  12. 
(4)  Luke  zi.  41.  (5)  Gal.  iv.  10.  Rom.  ziv.  5.  Col.  ii.  16.  (6)  Acts  xv.  (7) 
Mark  x.  5,  &c.  Mat.  v.  31.  (8)  Mat.  v.  38,  &c.  (9)  Rom.  xii.  17,  19.  (10) 
Mat.  v.  43,  &c.  Luke  vi.  27,  &c. 
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sacrifice :  for  I  am  not  come  to  call  the  righteous,  but  sinners  to 
repentance."  (1) — "  Thou  shalt  love  thy  neighbor  as  thyself.  On 
these  two  commandments  hang  all  the  law  and  the  prophets."  (2) 

— "  He  that  loveth  another  hath  fulfilled  the  law Love 

is  the  fulfilling  of  the  law."  (3)—"  For  all  the  law  is  fulfilled  in 
one  word,  even  in  this  :  thou  shalt  love  thy  neighbor  as  thyself." 
And  when  asked  by  his  disciples  to  call  down  fire  from  heaven, 
as  Elias  had  done,  to  destroy  the  Samaritans  who  refused  to  receive 
him  in  their  village,  the  reply  of  the  Saviour,  while  it  conveyed 
a  deep  reproof  to  the  spirit  in  which  the  demand  had  had  its  origin, 
asserted  in  terms  that  principle  of  his  Gospel  from  which  ought 
long  ago  to  have  proceeded,  among  the  nations  professing  to  base 
upon  it  their  systems  of  institutions,  the  reform  here  contended 
for :  "  Ye  know  not  what  manner  of  spirit  ye  are  of.  For  the 
Son  of  Man  is  not  come  to  destroy  men's  lives,  but  to  save 
them."  (4) 

If  the  objection  should  be  made  to  this  deduction  from  the 
general  pervading  and  animating  spirit  of  the  gospel,  that  if  such 
had  been  his  design,  the  Saviour  would  have  more  expressly  de- 
clared the  abolition  of  the  punishment  of  death,  and  the  unlaw- 
fulness of  the  destruction  of  human  life,  the  reply  is  obvious  and 
ample.  In  the' first  place,  the  absence  of  any  authorization  of  it, 
at  the  same  time  that  the  abrogation  of  the  old  law  under  which 
it  existed  was  so  fully  declared,  affords  an  evidence  almost  as 
emphatic  as  any  express  language  could  have  afforded.  And  in 
the  second  place,  it  is  apparent  throughout  all  his  teachings,  that 
he  was  careful  to  confine  himself  to  the  great  object  of  his  mission, 
that  of  flinging  broadcast  over  the  earth,  to  make  their  eventual 
way  to  its  remotest  corners,  the  imperishable  seeds  of  great  prin- 
ciples, to  the  natural  germination  and  growth  of  which,  slow  but 
certain,  he  committed  all  the  practical  social  reformations  which 
in  the  ripeness  of  time  were  to  be  their  fruit.  Wisely  abstaining 
from  attacking  directly  even  those  existing  civil  institutions  most 
essentially  at  variance  with  those  principles,  he  thus,  by  the  words 
of  power  which  he  sent  forth,  planted  at  the  very  depths  of  their 
roots  a  blight  which  would  not  fail  earlier  or  later  to  wither  them 
to  their  topmost  branches,  and  soon  to  bid  them  cumber  the 
ground,  and  mar  the  fair  face  of  the  earth  no  more.  Thus  we 
find  his  disciples,  notwithstanding  the  radically  democratic  spirit 
and  direction  of  his  whole  doctrine,  and  its  inevitable  tendency  to 
level  in.  the  dust  every  political  or  social  institution  at  variance 
with  that  spirit,  nevertheless  enjoining  such  a  submission  to  all 

(1)  Mat.  a.  13.     (2)  Mat.  xxii,  39,  40.     Luke  x.  27.     (3)  Rom.  xiii.  8.  10. 
(4)  Luke  ix.  52,  &c. 
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existing  powers  and  principalities,  as  constitutes  even  to  this  day 
one  of  the  principal  strongholds  of  the  most  arbitrary  of  despotisms, 
against  the  progress  of  that  great  tide  of  republican  reform  which 
is  slowly  sweeping  over  the  earth.  "  Let  every  soul  be  subject 
unto  the  higher  powers.  For  there  is  no  power  but  of  God," — 
(the  throne  of  the  empire  was  then  occupied  by  the  monster 
Nero,) — "  the  powers  that  be,  are  ordained  of  God.  Whoso 
therefore  resisteth  the  power,  resisteth  the  ordinance  of  God  :  and 
they  that  resist  shall  receive  to  themselves  damnation."(l) — with 
other  passages  of  a  similar  character.  In  the  same  manner  he 
contents  himself  with  that  abrogation  of  the  moral  authority  of  the 
Mosaic  code — and  with  that  broad  and  emphatic  substitution  of 
the  new  law  of  mercy  and  love  for  the  old  one  of  revenge  and 
hatred,  of  which  the  Jewish  practice  of  capital  punishment  was  a 
part — which  have  been  above  exhibited.  While  he  repeats  and 
re-enacts,  without  qualification  or  exception — and  with  an  absolute 
and  positive  universality  which  certainly  affords  no  greater  coun- 
tenance to  the  practice  of  public  and  judicial,  than  of  private  and 
malicious,  murder — the  great  principle,  in  its  full  force,  involved 
in  the  commandment :  "  Thou  shall  not  kill  /"  (2)  And  on  the 
only  occasion,  appearing  in  the  history  of  his  mission,  on 'which 
any  criminal  is  brought  before  him  on  a  charge  capital  by  the 
Jewish  law,  (which  is  that  recorded  in  the  eighth  chapter  of  John,) 
with  a  simplicity  of  action  so  sublime,  a  brevity  of  language  so 
eloquent,  and  a  benignity  of  spirit  so  wise  while  so  merciful,  he 
rebukes  the  severity  of  their  law  ;  and  putting  her  accusers  to 
shame  and  to  flight,  passes  on  her  no  other  sentence,  than  to  "  go 
and  sin  no  more."  Was  its  lesson  designed  but  for  that  single 
occasion  ?  And  of  the  many  hundreds  of  thousands  who  have 
been  put  to  death  since  that  occasion,  by  the  irrevocable  and  re- 
morseless sentences  of  their  fellow-men,  how  many  would  have 
suffered,  had  the  same  voice  addressed  the  same  mandate  to  the 
incumbents  of  the  tribunals  from  which  those  decrees  have  pro- 
ceeded, that  he  that  is  "  without  sin  "  should  take  the  first  step  to 
inflict  their  execution  ? 

^  It  is  altogether  a  gratuitous  assumption  to  undertake  to  explain 
away  the  force  of  this  precept,  "  Thou  shall  not  kill  /"  as  it  is 
repeated  and  re-enacted  by  Christ,  so  as  to  transform  it  into,  "  Thou 
shalt  not  commit  murder — but  mayest  kill  him  who  has  commit- 
ted muider."  There  stands  thegreat  truth  in  its  naked  and  sacred 
simplicity — absolute,  unequivocal,  universal — "  Thou  shalt  not 
kill"  There  is  no  proviso — no  exception — no  qualification. 

(1)  Rom.  xiii.  1,  &c.    Tit.  iii.  1.    2  Pet.  xiii.  14.     (2)  Mark.  x.  19.     Luke 
xviii.  20. 
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Where  is  the  authority  for  excluding  the  criminal,  whatever  his 
guilt,  from  its  protection — nor  the  magistrate,  as  the  representative 
and  organ  of  the  public  will,  from  its  obligation  ?  "  Wherever  ihe 
plain  obvious  meaning  of  a  text  is  perfectly  consistent  with  the 
dictates  of  reason,  as  in  the  present  case,"  says  the  author  of  the 
Appendix  to  the  Essays  of  l  Philanthropes,'  above  referred  to, 
"  the  literal  expression  ought  to  be  adhered  to  and  all  mystical  ex- 
positions and  forced  interpolations  ought  to  be  discarded.  To 
say,  as  some  do,  that  we  have  a  right  to  take  away  the  life  of 
a  human  being,  because  he,  or  she,  hath  taken  away  the  life  of 
another,  is  a  fallacious  mode  of  reasoning.  It  appears  like  justi- 
fying one  crime  by  another.  It  is  comparing  ourselves  with  our- 
selves ;  not  with  the  law  of  God,  which  is  the  standard  of  moral 
rectitude.  Let  us  apply  this  sophistical  mode  of  reasoning  to 
some  of  the  other  commandments,  say  the  eighth,  ninth,  and  tenth. 
Have  we  a  right  to  steal  from  one  who  hath  been  guilty  of  theft  ? 
Have  we  a  right  to  bear  false  witness  against  one  who  hath  been 
guilty  of  perjury  ?  Or  to  covet  the  goods  of  one  who  hath  coveted 
the  goods  of  his  neighbor  ?  In  this  way  we  might  make  void, 
not  only  the  sixth  commandment,  but  also  all  the  rest  which  re- 
spect the  duty  of  man  to  man.  By  these  commandments  all  theft, 
all  perjury,  all  covetousness,  and  all  shedding  of  human  blood, 
are  expressly  forbidden  !  If  the  sixth  commandment  had  said, 
'  Thou  shall  not  kill,  except  it  be  one  who  hath  killed  another? 
or  words  to  that  effect,  it  would  have  given  some  colorable  right 
to  take  away  the  life  of  the  murderer.  But  as  it  now  stands,  and 
will  forever  stand,  it  gives  no  such  right.  The  badness  of  the 
character  of  the  criminal  convict  will  not  justify  the  violation  of 
the  commandment  by  others.  The  prohibition  is  peremptory, 
decisive,  universal,  and  unconditional  J'X 

There  are  two,  and  it  is  believed  only  two,  passages  in  the  New 
Testament,  sometimes  referred  to  by  the  opponents  of  the  pro- 
posed reform,  as  authorizing  the  punishment  of  death.  That  they 
do  not  possess  the  weight  of  the  dust  in  the  balance,  in  compari- 
son with  the  mass  of  evidence  which  it  affords  to  the  other  side 
of  the  question,  can  be  very  briefly  shown.  The  one  occurs  in 
a  passage  which  has  just  been  referred  to  for  a  different  purpose  ; 
the  beginning  of  the  thirteenth  chapter  of  the  Epistle  to  the  Ro- 
mans :  "  But  if  thou  do  that  which  is  evil,  be  afraid,  for  he  (the 
ruler)  beareth  not  the  sword  in  vain  :  for  he  is  the  minister  of 
God  for  wrath  (e/cdt/co?  «?  opy/)'')  upon  him  that  doeth  evil."*  It  is 

*  On  this  passage  Dr.  Taylor  thus  comments  :  "  While  the  apostle  is  pleading  the 
cause  with  the  subject,  and  establishing  his  duty  on  the  most  sure  and  solid  ground, 
he  dexterously  sides  with  the  magistrate,  and  vindicates  his  power  against  any  sub- 
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evident  that  the  "  sword  "  is  here  used  only  as  the  emblem  of  the 
}><;nul  terrors  of  the  law  (generally,  according  to  the  existing  insti- 
tutions and  habits  of  a  Pagan  society  ;  from  which  certainly  no 
authority  of  example  can  rightfully  be  derived  by  a  Christian  so- 
ciety and  the  Christian  magistrate.  Of  the  general  bearing  of  the 
passage,  which  is  one  of  prudential  caution  to  the  infant  Christian 
community  to  which  it  was  addressed,  a  sufficient  explanation  has 
been  already  given.  The  other  is  the  rebuke  of  the  Saviour  to 
Peter,  when  the  latter  drew  his  sword,  and  aiming  a  blow  at  one 
of  the  servants  of  the  high  priest,  smote  off  his  ear  :  "  Put  up 
again  thy  sword  into  its  place  :  for  all  they  that  take  the  sword 
shall  perish  with  the  sword."(l)  But  there  is  nothing  in  this 
passage  to  support  any  inference  of  a  justification  of  capital  pun- 
ishment. Its  tendency  is  rather  in  the  opposite  direction,  as  im- 
plying a  general  condemnation  of  the  use  of  that  weapon  of  bloody 
violence.  The  mandatory  future  in  the  English  translation, 
"  shall,"  doubtless  misleads  many  readers  ; — it  would  be  better 
rendered,  according  to  the  common  usage  of  the  terms,  will  perish," 
((ZTToAowrcM.)  The  preposition  translated  "  with,"  moreover  sig- 
nifies properly  "  in  "  (sv  fj,a%aipa.)  So  that  the  whole  passage 
evidently  means  nothing  more  than  a  reproof  and  caution  against 
drawing  the  sword,  the  signal  and  instrument  of  strife  and  tumult, 
as  tending  to  provoke  resistance  and  punishment,  involving  its 
author,  probably,  as  one  of  the  first — "  they  that  take  the  sword 
will  perish  in  the  use  of  the  sword."  Another  passage  is  quoted, 
which  evidently  refers  back  to  this  as  its  original,  in  Revelations, 
xiii.  10  :  "He  that  killeth  with  the  sword  must  be  killed  with  the 
sword."  The  same  remark  applies  to  the  preposition,  as  in  the 
former  case  ;  while  the  Greek  dec  does  not  carry  with  it  the  man- 
datory force  of  the  English  "  must ;"  and  the  passage  has  undoubt- 
edly the  same  simply  prophetic  meaning  as  that  of  which  it  ap- 
pears a  quotation,  as  declaring  the  probable  and  usual  fate,  in  the 
world  as  it  was  and  is,  of  those  who,  by  drawing  the  sword,  cause 
the  sword  to  be  drawn  against  themselves. 

But  although  it  is  thus  made  undeniable  that  there  is  no  sanction 
for  the  infliction  of  the  punishment  of  death  to  be  derived  from 
any  of  the  more  recent  parts  of  the  Holy  Scriptures,  we  are  then 
referred  back  to  a  higher  antiquity,  and  to  the  authority  of  the 

ject  who  might  have  imbibed  seditious  principles,  or  might  be  inclined  to  give  the 
government  any  disturbance  ;  and  under  this  advantage  he  reads  the  magistrate  a 
close  lecture  upon  the  nature  and  ends  of  civil  government.  A  way  of  conveyance 
so  ingenious  and  unexceptionable,  that  even  Nero  himself,  had  this  epistle  fallen  into 
his  hands,  could  not  fail  of  seeing  his  duty  clearly  stated,  without  finding  anything 
servile  or  flattering  on  the  one  hand,  or  offensive  on  the  other." 
(l)Mat.  xxvi.  5-2. 
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Covenant  with  Noah,  when  he  went  forth  from  the  ark.  The  fa- 
mous passage  in  the  sixth  verse  of  the  ninth  chapter  of  Genesis, 
is  usually  quoted  as  the  sanction  by  the  precept  of  the  Creator 
himself — decisive  in  its  terms,  and  universal  and  perpetual  in  its 
application — of  the  penalty  of  death  for  the  crime  of  murder  t 
"  Whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed." 
Unanswerable  as  this  citation  of  a  direct  divine  authority  for  the 
practice  under  consideration  may  at  the  first  blush  appear,  a  closer 
inspection  not  only  destroys  all  its  seeming  force  as  an  argument 
on  that  side  of  the  question,  but  transfers  its  application  to  the 
other. 

In  the  first  place,  there  is  nothing  mandatory  in  it,  the  remark 
contained  in  the  note  to  page  15,  above,  respecting  the  Hebrew 
future  tense,  being  equally  applicable  to  the  present  passage.    In 
the  second  place,  it  is  by  many  regarded  as  simply  a  prophetic  and 
denunciatory  warning  against  the  shedding  of  blood,  as  calculated 
to  produce  a  similar  retributive  fate.    In  illustration  of  these  views 
of  the  passage,  the  case  may  be  referred  to  of  the  murder  of  Shec- 
hem  and  the  people  of  his  city,  by  Simeon  and  Levi,  the  sons  of 
Jacob,  (1)  under  circumstances  of  a  most  treacherous  ferocity. 
Had  the  covenant  with  Noah  been  understood  in  that  day  as  re- 
quiring the  retribution  of  blood  for  blood,  it  is  not  to  be  supposed 
that  the  patriarch  Jacob — combining  the  character  of  ruler  with 
that  of  parent — would  have  left  unexecuted  the  mandate  so  directly 
and  imperatively  given  by  the  recent  voice  of  God  himself.     His 
grief  and  anger  for  their  crime  are  shown  in  Gen.  xxxiv.  30.    He 
nowhere  intimates  any  feeling  of  remorse  for  the  neglect  of  what 
would  otherwise  have  been  a  high  and  solemn  duty  incumbent  on 
him  as  a  patriarch.     While  in  his  denunciation,  on  his  death-bed, 
of  the  future  retribution  yet  to  overtake  the  seed  of  the  guilty 
brothers,  (Gen.  xlix.  6,  7,)  he  makes  no  allusion  to  any  such 
penalty,  upon  them  or  theirs,  as  that  which  must  have  been  re- 
garded as  inevitable,  had  he  understood  the  passage  in  question 
according  to  the  modern  interpretation  of  the  advocates  of  capital 
punishment.     And  in  the  third  place,  in  the  words  of  a  distin- 
guished individual  already  referred  to,  (Mr.  Williams,  of  Hudson,) 
"  if  it  be  assumed  that  this  is  a  command,  it  is  surely  most  pre- 
posterous to  urge  it  upon  us,  at  a  distance  of  time  when  the 
necessity  on  which  it  is  founded  has  ceased  to  exist,  and  when, 
from  the  fluctuations  of  human  affairs,  a  different  order  of  things 
is  established,  while  those  to  whom  it  was  immediately  directed, 
and  who  must  have  understood  its  intent,  oftentimes  contravened 
it  without  incurring  the  displeasure  of  God." 
(1)  Gen.  xxxiv. 
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But  the  true  understanding  of  this  important  passage  is  to  be 
sought  in  the  original  Hebrew  text,  and  in  a  comparison  of  its 
terms  with  the  adjacent  context.     Such  an  examination  will  be 
found  to  reverse  directly  the  sense  in  which  it  is  usually  received, 
and  to  show  that  our  common  English  version  is  a  clear  mistrans- 
lation, founded  on  an  ambiguity  in  the  original ;  which  ambiguity 
has  been  decided  by  the  first  translators,  and  so  left  ever  since, 
by  the  light,  or  rather  by  the  darkness,  of  their  own  preconceived 
views  on  the  subject — views  derived  from  the  established  barba- 
rian practice  of  their  time.     The  word  in  the  Hebrew,  (sJio- 
phaich,)  which  is  here  rendered  "  whoso  sheddeth,"  is  simply  the 
present  participle  "  shedding,"  in  which,  in  the  Hebrew  as  in  the 
English,  there  is  no  distinction  of  gender.     And  the  word  which 
is  rendered  "  his,"  (damo,)  there  being  no  neuter  in  that  language, 
may  with  equal  right  be  rendered  "  its."     The  whole  passage  is 
therefore  fully  as  well  susceptible  of  the  translation,  "  whatsoever 
sheddeth  man's  blood,  by  man  shall  (or  may)  its  blood  be  shed," 
— as  of  that  which  has  been  given  to  it,  from  no  other  reason  than 
the  prejudice  of  a  'foregone  conclusion.'    Several  of  the  most  able 
commentators  on  the  Scriptures  give  the  words  virtually  the  same 
interpretation;  and  that  profound  and  learned  critic,  Michaelis, 
of  Gottingen,  in  his  Commentaries  on  the  Laws  of  Moses,  (ch. 
iv.  §  2,  art.  274,)   says  expressly  :    "  the  sixth  verse  must  be 
rendered,  not  whosoever,  but,  whatsoever  sheddeth  human  blood." 
The  propriety  of  this  correction  of  our  common  English  version 
of  the  passage  in  question  will  appear  very  clear,  when  we  collate 
it  with  both  the  preceding  and  the  following  words.     In  the  pre- 
ceding verse,  after  having  alluded  to  that  mystic  sanctity  of  blood, 
as  containing  the  essential  principle  of  animal  life,  which  we  after- 
ward find  so  strikingly  to  pervade  the  Mosaic  system,  (1)  the 
covenant  proceeds  : 

"  And  surely  your  blood  of  your  lives  will  I  require  ;  at  the 
hand  of  every  beast  will  I  require  it,  and  at  the  hand  of  man  \  at 
the  hand  of  every  man's  brother  will  I  require  the  life  of  man. 

"  Whoso  (whatsoever)  sheddeth  man's  blood,  by  man  shall  his 
(its)  blood  be  shed  ;  for  in  the  image  of  God  made  he  man" 

The  very  reason  here  given  for  the  prohibition  of  the  shedding 
of  the  blood  of  man,  is  the  defacement  of  the  image  of  its  Crea- 
tor, in  the  '  human  form  divine.'  Does  this  high  and  sacred 
principle  lose  its  force  or  its  application,  because  the  criminal 
may  himself  have  been  guilty  of  a  previous  outrage  upon  its  sanc- 
tity ?  Can  that  afford  any  justification  for  a  repetition  of  the 

(1)  See  Deut  xii.  16,  23— xxi.  1,  &c.— xxii.  8.— Numb.  xxxv.  33. — Lev.  iii.  17. 
— xvii.  10. — Acts  xv.  20,  &c.,  &c. 
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same  outrage  upon  the  same  "  image  of  God  ?"  Where  is  the 
authority  for  any  such  assumption  ?  The  distinction  here  drawn 
is  plain.  The  beast  that  sheddeth  man's  blood,  "  by  man  "  may 
its  blood  be  shed ;  but  when  man's  blood  is  shed  by  man's  bro- 
ther, "  /"  will  require  it  at  his  hands, — by  penalties,  into  the 
nature  of  which  it  is  not  for  us  to  attempt  to  penetrate.  The  ob- 
ject of  the  whole  passage  is,  clearly,  to  establish,  on  the  most 
solemn  basis,  the  great  idea  of  the  holiness  of  the  principle  of 
life,  and  especially  human  life.  The  destruction  of  animal  life  is 
permitted  for  "  meat,"  being  prohibited  by  implication  for  any 
other  wanton  purpose  ;  while  its  being  thus  declared  forfeited  in 
atonement  for  the  destruction  of  the  life  of  man,  can  have  no  other 
reason — the  brute  being  incapable  of  moral  guilt — than  to  strength- 
en and  deepen  the  idea  of  the  sanctity  of  that  life,  in  the  minds  of 
the  human  race  itself.  What  can  be  more  absurd  than  an  inter- 
pretation which,  by  authorizing  the  practice  of  public  judicial 
murder,  in  the  most  deliberate  coldness  of  blood,  is  directly  and 
fatally  subversive  of  the  very  essential  idea  which  constitutes  the 
basis  of  the  whole  passage  !  Surely,  then,  instead  of  any  sanc- 
tion being  afforded  by  this  passage  to  the  infliction  of  the  punish- 
ment of  death  for  any  human  crime — to  this  defacement  and  out- 
rage of  the  "  image  of  God,"  in  the  person  of  man — it  passes 
against  that  very  practice  a  far  more  awful  sentence  of  condem- 
nation than  any  which  human  reason  could  have  framed,  or  human 
lips  uttered.* 

If  any,  after  this  exposition  of  the  passage,  should  still  desire 
to  retain  the  accustomed  form  to  which  prejudice  may  continue 
to  cling,  of  "  whosoever,"  it  is  clear  that  the  precept  thus  read 

*  A  dim  memory  of  the  principle  of  this  passage  is  found  to  linger  among  other 
nations,  proving  the  depth  of  its  foundation  in  the  instincts  of  humanity.  By  the 
Athenian  laws,  the  inanimate  instrument  of  a  human  death  was  destroyed,  or  cast 
beyond  the  limits  of  the  territory  of  the  state — a  statute  which  Taylor,  in  his  Ele- 
ments of  Civil  Law,  rather  hastily  pronounces  a  ridiculous  one,  forgetting  the  prin- 
ciple on  which  all  similar  laws  are  founded,  namely,  that  of  cultivating  in  the  minds 
of  men  the  idea  of  the  mystic  sacredness  of  life.  An  individual  accused  of  murder 
was  allowed,  by  one  of  the  Athenian  laws,  to  banish  himself  from  Attica,  in  the  early 
stages  of  the  process.  If  he  returned,  however,  before  a  compromise  was  effected 
between  his  friends  and  those  of  the  person  slain,  he  might  be  put  to  death.  Plu- 
tarch relates  that  Solon  required  a  dog  which  had  bitten  a  man,  to  be  delivered  up 
to  the  vengeance  of  the  law  ;  and  a  statue,  which  by  falling  killed  an  Athenian,  was 
punished  as  a  murderer.  The  leges  noxales  among  the  Romans,  whereby,  among 
other  provisions,  the  animal  doing  mischief  was  required  to  be  delivered  up  to  the 
injured  parties  for  punishment,  even  though  it  might  have  afterward  passed  into  the 
hands  of  a  third  bona  fi.de  purchaser,  are  well  known.  The  sword  with  which  a  mur- 
derer had  done  his  deed,  was,  by  a  public  sentence,  suspended  from  a  gibbet  at 
Toulouse.  The  old  English  common  law  principle  of  the  deodand,  has  its  origin 
in  the  same  idea, — which  is  also  to  be  found  reproduced  in  various  ways,  in  the 
customs  of  many  savage  nations. 
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would  require  the  sacrifice  of  the  life  of  the  slayer,  in  atonement 
for  the  blood  his  hand  has  spilled,  on  all  occasions,  without  dis- 
crimination of  circumstances — in  the  most  pardonable  cases  of 
sudden  and  impetuous  passion,  and  even  in  the  most  innocent 
case  of  accident,  as  well  as  in  the  most  heinous  one  of  coldly  pre- 
meditated murder.  The  terms  of  the  command  would  be  absolute 
and  imperative  ;  and  however  unfathomable  to  us  might  seem  the 
mystery  of  its  cruelty,  yet  why  would  it  be  less  consistent  with 
reason  than  the  punishment,  upon  the  animal,  of  an  act  of  mere 
brute  unconsciousness  and  obedience  to  its  natural  instincts  ? 

Nor  is  this  all.  A  still  higher  antiquity  than  the  age  of  Noah, 
affords  an  evidence  not  less  decisive  than  the  passage  which  has 
been  thus  explained,  against  the  moral  lawfulness  of  the  punish- 
ment of  death,  even  for  the  offence  of  murder.  In  the  very  in- 
fancy of  the  race  was  committed  one  of  the  most  atrocious  of 
assassinations  that  its  subsequent  dark  and  troubled  history  has 
recorded.  Yet  was  death  the  sentence  of  Cain  ?  On  the  con- 
trary, his  doom  is  written  that  he  should  be  "  a  fugitive  and  a 
vagabond  in  the  earth,"  the  earth  ceasing  to  yield  her  strength  to 
his  tillage,  and  a  mark  being  set  on  him,  "  lest  any  finding  him 
should  kill  him"(l)  It  would  seem,  indeed,  that  the  direct  object 
of  the  permission  of  this  frightful  blot  of  blood  to  deface  the  very 
first  page  of  the  history  of  man  upon  the  earth,  was  to  plant  deeply 
in  his  mind  that  same  great  idea  which  was  afterward  reproduced, 
under  the  sanction  of  the  rainbow  covenant  with  Noah — from 
amid  the  lightnings  and  thunders  of  Sinai — and  again,  more 
sublimely  than  either,  from  the  meek  lips  of  Jesus  of  Nazareth 
— "  Thou  shall  not  kill"  The  natural  impulse  of  human  horror 
and  resentment,  to  sweep  from  the  face  of  the  earth  the  pollution 
of  the  presence  of  the  murderer,  is  here  recognised  in  the  terror 
expressed  by  Cain  :  "  And  it  shall  come  to  pass,  that  every  one 
that  findeth  me  shall  slay  me."  But  its  reprobation  and  prohibition 
are  made  no  less  distinct.  "  Whosoever  slayeth  Cain,  vengeance 
shall  be  taken  on  him  seven-fold"  was  the  decree,  designed,  we 
cannot  doubt,  not  less  for  the  latest  than  the  earliest  age  of  the 
race  to  whose  first  founders  it  was  addressed.  If  it  should 
be  said  that  at  that  period  a  single  life  possessed  an  importance, 
with  reference  to  the  population  of  the  earth,  no  longer  in  that 
point  of  view  attaching  to  it,  the  reply  is  obvious,  that  the  heinous- 
ness  of  the  crime  was  correspondingly  aggravated ;  while  when 
the  prolonged  duration  of  life  at  that  period  is  considered,  and  the 
rapidity  of  the  progress  of  population  amid  all  the  favoring  cir- 
cumstances then  attending  it, the  idea  of  any  such  individual  im- 
(1)  Gen.  iv.  11,  &c. 


CONCLUSION  OF  THE  SCRIPTURAL  ARGUMENT.  29 

portance  loses  all  weight  or  force — especially  in  comparison  with 
the  importance  of  a  strong  expression  of  the  right  principle  for  the 
guidance  of  the  race,  on  the  recurrence  of  crimes  of  this  nature, 
of  its  tendency  to  which  so  early  and  so  fearful  an  example  was 
here  shown. 

Another  similar  instance  is  to  be  found  in  the  ante-diluvian 
epoch.  Lamech,  the  father  of  Noah,  and  the  fifth  in  the  descent 
of  the  generations  of  Cain,  when  the  progress  of  the  race  was 
already  so  fully  developed  in  population  and  in  crime,  as  to  be 
ripening  for  the  destruction  in  which  it  was  soon  to  be  engulfed — 
was  early  in  life  the  author  of  a  murder  :  "  I  have  slain  a  man  to 
my  wounding,  and  a  young  man  to  my  hurt  :  If  Cain  shall  be 
avenged  seven-fold,  truly  Lamech  seventy  and  seven-fold."(l) 
Yet  there  is  no  intimation  of  any  punishment  of  death  for  his  crime, 
and  his  peaceful  end  is  related  at  the  age  of  "  seven  hundred  and 
seventy-seven  years."(2) 

Having  thus  elaborately  reviewed  the  scriptural  evidence  and 
arguments  on  the  subject,  to  the  best  of  their  ability,  as  they  are 
to  be  found  both  in  the  earliest  and  latest  of  the  periods  embraced 
within  the  sacred  records,  the  committee  repeat — and  regard  them- 
selves as  entitled  to  do  so  with  a  positive  confidence — the  state- 
ment of  their  conclusion,  on  this  branch  of  their  inquiry,  not  only 
that  the  Bible  contains  no  injunction  nor  sanction  of  the  practice 
of  capital  punishment ;  but  that  the  very  reverse  is  most  unequi- 
vocally impressed  upon  its  pages,  in  their  outset  as  in  their  close, — 
alike  in  the  primeval  revelations  of  Genesis,  and  in  that  Gospel 
which  marks  the  commencing  era  of  the  moral  regeneration  of  the 
race,  the  history  of  whose  physical  creation  is  dimly  shadowed 
forth  in  the  former. 

They  do  not  feel  called  upon  to  make  any  apology  for  the 
length  into  which  they  have  gone  on  this  branch  of  the  subject, 
however  little  usual  may  be  a  critical  discussion  of  this  kind  in 
legislative  bodies.  They  have  felt  it  to  be  due,  not  only  to  the 
primary  importance  of  this  point  of  view  of  the  question  in  itself, 
but  also  to  that  very  large  class  of  persons,  both  in  this  Legisla- 
ture, probably,  and  throughout  the  public  at  large,  in  whose  minds 
the  habitual  prejudice  derived  from  an  erroneous  apprehension  of 
the  scriptural  evidences  which  have  here  been  investigated,  would 
operate,  unless  fully  removed,  as  an  insuperable  obstacle  in  the 
way  of  a  proper  and  just  appreciation  of  the  arguments,  in  favor 
of  the  abolition  of  capital  punishment,  which  might  be  drawn,  how- 
ever conclusively,  from  the  deductions  of  a  mere  human  philosophy 
and  experience. 

(1)  Gen.  iv.  23,  34— v.  28.     (2)  Gen.  v.  31. 
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Directly  connected  with  the  point  of  view  in  which  the  question 
has  been  above  considered,  is  another,  upon  which  the  committee 
have  no  language  adequate  to  the  expression  of  their  sense  of  its 
solemn  importance.     "  He  who  shortens  a  human  life"  was  the 
emphatic  remark  of  the  late  venerable  philanthropist,  Wilberforce, 
" puts  in  jeopardy  a  human  soul"     That  the  restraint  of  this 
consideration  was  so  little  regarded  under  the  Mosaic  law,  will 
perhaps  excite  less  surprise,  when  we  reflect  on  the  fact,  that  none 
of  the  institutions  of  that  law,  theocratical  as  was  the  entire  form 
of  the  civil  and  social  organization  which  its  author  established, 
contain  any  allusion  to  the  doctrine  of  the  immortality  of  the  soul 
and  a  future  state  of  retribution  for  the  sins  of  human  life  ;  and 
though  it  appears  in  a  single  passage  in  the  book  of  Job,  and,  at 
a  much  later  day,  frequently  amid  the  prophetic  inspiration  of  the 
Psalms,  yet  there  certainly  appears  some  reason  to  presume — (ac- 
cording, at  least,  to  the  well  known  views  of  the  learned  Bishop 
Warburton) — that  the  knowledge  of  that  highest  of  human  truths 
was  purposely  withheld,  at  least  from  the  mass  of  the  people,  in 
the  age  of  the  formation  of  the  Mosaic  system  of  institutions  ;  for 
reasons  whose  mystery  it  is  not  for  us  to  attempt  to  fathom. 
Without  going  at  all  into  the  merits  of  the  profound  theological 
controversy  to  which  this  question  has  given  rise,  the  committee 
may  at  least  remark,  that,  after  the  reception  of  that  distinct  and 
direct  revelation  on  this  subject,  which  it  was  one  of  the  leading 
objects  of  the  mission  of  the  Messiah  to  teach,  and  of  his  resurrec- 
tion to  illustrate,  we  are  now  placed  in  a  position,  in  relation  to  the 
question  of  the  lawfulness  of  the  destruction  of  haman  life,  (except 
under  the  absolute  necessity  of  self-defence,)  very  different  from 
that  from  which  the  Jews  might  perhaps  naturally  regard  it. 
And  the  question  is  much  more  easy  for  the  one  side  to  advance 
than  for  the  other  to  meet,  whether  that  comparative  indifference 
to  the  sanctity  of  human  life,  which  is  seen  to  pervade  the  public 
institutions  and  habits  of  all  the  nations  composing  the  community 
of  Christendom,  is  not  in  truth,  at  bottom,  a  practical  evidence  of 
a  general  state  of  real,  essential  unbelief,  pervading  their  entire 
social  frame  work,  as  to  the  very  fundamental  principles  of  Chris- 
tianity, which  gives  the  unanswerable  lie  to  all  the  public  and 
private  professions  with  which  it  is  ostensibly  maintained,  as  the 
pretended  animating  principle  of  their  civilization.     This  is  a  very 
serious  question,  to  which  the  committee  leave  it  to  others  to  reply. 
They  content  themselves  with  presenting,  to  this  body  of  Chris- 
tian representatives  of  a  Christian  people,  the  inquiry  to  which  it 
will  be  easy  to  return  a  practical  answer,  whether  a  law  shall  be 
longer  continued  among  us,  the  effect  of  which  is  to  cut  off  annu- 
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ally  from  our  midst  a  certain  number  of  our  fellow-men,  in  the  full 
vigor  of  young  life  and  health,  for  the  crime  of  an  hour,  and  to 
hurry  them  thus — red  and  reeking  with  recent  guilt — in  a  state 
of  preparation  at  the  best  most  lamentably  doubtful — to  that  last, 
irrevocable  judgment  on  which  we  profess  to  believe  hangs  that 
most  awful  of  issues,  the  eternal  fate,  for  good  or  for  ill,  of  the 
human  soul.  "  Dying  as  those  unhappy  wretches  often  do,  who 
knows  what  their  future  lot  may  be  ?"  was  the  remark  of  Sir 
Wm.  Meredith  on  the  floor  of  Parliament.  "  It  is  a  very  impor- 
tant inquiry,"  says  an  eloquent  writer  on  this  subject,*  "  whether 
or  not  the  punishment  of  death  can  have  a  fatal  influence  on  the 
destiny  of  the  soul,  producing  what  may  emphatically  be  termed 
its  '  death  !'  On  this  subject  we  should  both  think  and  speak  with 
humility,  if  not  with  terror.  If  it  could  be  proved,  that,  during  the 
lapse  of  revolving  ages,  from  the  time  that  man  began  his  exis- 
tence, either  by  wanton  murder,  or  legal  sacrifice,  one  immortal 
spirit  has  been  plunged  into  torment,  which,  had  life  been  spared, 
would  have  found  a  different  fate,  I  might  close  the  argument.  It 
is  the  consideration  that  the  future  happiness  or  misery  of  the  hu- 
spirit  depends  upon  the  character  it  sustains  when  it  leaves 
the  present  state  of  being,  which,  above  all  others,  ought  to  prevent 
our  so  punishing  the  crime  of  murder,  as  to  produce  or  risk  such 
irretrievably  awful  results,  since  souls  are  of  equal  value  in  the 
sight  of  God,  and  at  his  disposal  only.  Murder  is  indeed  a  most 
horrible  offence,  yet  even  for  such  an  offence  was  the  blood  of 
Christ  shed  as  an  atonement ;  but  without  repentance  and  faith  no 
sinner  can  be  saved,  and  without  life  there  can  be  no  repentance, 
since  life  is  space  given  for  it.  By  what  authority  do  we  limit 
the  space  ordained  by  the  Almighty,  to  exemplify  ihe  triumphs  of 
divine  grace  ?  In  both  crime  and  punishment,  an  act  is  commit-  \ 
ted,  the  effects  of  which  can  never  be  remedied.  In  the  hurry 
and  tumult  of  legal  terror,  just  in  that  state  of  mind  which  renders 
calm  reflection  impossible,  we  pass  the  convict  from  an  earthly, 
and  perchance  erring  tribunal,  to  his  last  audit  at  the  bar  of  his 
Judge.  We  send  our  victim  to  his  account,  and  he  may  go  to  it 
hardened  and  impenitent,  in  spite  of  the  spiritual  counsel  with  which 
we  furnish  him  ;  and  if  by  a  certain  hour  the  great  work  of  con- 
version is  not  completed — if  by  a  specified  moment  the  dreadful 
fortifications  of  ignorance,  in  which  the  prince  of  darkness  has  en- 
trenched himself,  be  not  demolished,  we  then  send  this  poor, 
bewildered  wretch  to  a  destiny  of  hopeless  damnation  !  But  can 
we  be  certain  that  divine  grace  would  never  have  reached  his 
heart  ?  The  silence  and  darkness  of  eternity  shroud  this  subject 

*  Pell's  letter  to  the  Marquess  of  Northampton  on  the  Punishment  of  Death. 
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in  uncertainty  and  gloom  ;  but  in  forming  our  rules  of  conduct, 
we  are  to  reverence  the  great  Governor  of  the  universe,  and  not 
insult  him  in  the  nearest  precincts  of  his  throne — the  most  valued 
portion  of  his  dominion — the  empire  of  the  human  soul !" 

"  To  see  a  man  cut  off,  by  the  sentence  of  the  law,"  writes 
another,*  "  with  all  his  transgressions  on  his  head,  ending  his 
life  in  reckless  blasphemy,  in  stupid  insensibility,  in  hopeless 
despair,  or  under  the  influence  of  that  too  often  deceptive  repen- 
tance which  is  the  mere  offspring  of  terror  ;  and  which  we  may 
learn  to  appreciate  at  its  just  value,  by  a  reference  to  the  after 
life  of  most  of  the  criminals  who  unexpectedly  receive  a  pardon, 
is  indeed  too  tremendous  a  spectacle  to  be  witnessed  or  reflected 
upon,  without  the  deepest  emotion  !" 

"  Who  will  venture  to  say,"  pursues  the  same  writer,  "  that 
the  most  hardened  and  depraved  among  those  who  pay  the  penalty 
of  their  guilt,  if  he  had  been  secluded  from  the  contagious  society 
of  his  associates — if  he  had  been  submitted  to  the  influence  of  a 
process  of  moral  and  religious  instruction — might  not  have  un- 
feignedly  repented  of  his  past  enormities,  expiated  them  in  a  way 
most  beneficial  to  his  injured  country,  and  at  length  given  thall 
country  the  satisfaction  of  believing  that  a  transgressor  had  been 
reclaimed  from  his  errors,  and  a  soul  rescued  from  perdi- 
tion?" 

"  If  we  consider  the  spirit  of  man  as  immortal,"  writes  an 
anonymous  author,!  "  as  rising  from  the  stroke  of  death  into  un- 
tried worlds,  we  shall  feel  that  all  capital  punishments  are  full  of 
unknown  terrors.  When  the  minister  of  justice  condemns  a 
criminal,  he  knows  not  the  extent  of  the  misery  that  he  is  denoun- 
cing. He  performs  an  irrevocable  act,  the  consequences  of  which 
he  dares  not  even  to  imagine.  He  estimates,  and  very  lowly 
estimates,  only  the  joys  from  which  he  is  tearing  the  dying  cul- 
prit. But  let  the  orthodox,  above  all,  pause — let  all  those  who 
maintain  that  life  is  but  a  trial  for  eternity — that  its  few  fleeting 
moments  are  destined  to  decide  the  fate  of  numberless  ages — 
that  as  man  dies,  so  he  remains  forever,  tortured  with  anguish 
and  polluted  with  guilt,  or  blooming  in  unfading  joy  and  exalted 
goodness — let  these  pause  and  reflect  on  the  consequences  of  the 
irrevocable  sentence.  Let  them  image,  if  they  dare  image  to 
themselves,  the  horrors,  unspeakable  in  their  intenseness,  as 
they  are  lasting  in  their  duration,  which  await  the  guilty  in  a  world 
of  unchanging  realities.  One  single  stroke  of  mortal  vengeance 
has  closed  the  account  of  the  accusing  angel — has  set  a  dreadful 

*  Dees  on  Capital  Punishment.  t  The  Pamphleteer,  Vol.  3,  p.  122. 


THE  FUTURE  FATE  OF  THE  SOUL.  33 

period  to  the  little  space  of  trial — has  hurled  a  fellow-creature,  yet 
covered  with  unrepented  crimes,  to  that  bar  from  whence  there 
is  no  appeal :  and  that  it  has,  perhaps,  fixed  him  in  guilt  and 
despair  as  long  as  the  throne  of  the  Almighty  endures.  Had  he 
lived,  whom  the  hand  of  justice  hurled  to  unfathomable  ruin,  he 
might  have  become  an  heir  of  immortal  purity,  and  crowned  with 
unfading  bliss.  He  might  have  stood  triumphant  on  the  tomb  of 
nature,  and  proceeded  advancing  in  goodness  and  joy,  delighted 
with  the  smiles  of  an  Almighty  Father.  The  very  imagination 
of  the  ruin  they  have  accelerated,  makes  the  advocates  of  death 
tremble ;  while  it  should  compel  all  who  believe  in  a  doctrine 
so  terrible,  to  deny  that  a  power  so  tremendous  is  committed 
to  fallible  man,  however  exalted  by  fortune  or  by  goodness. 
There  is  a  voice  from  the  tomb  which  cries  to  him  to  spare,  who 
must  one  day  himself  be  tried  at  a  great  and  majestic  tri- 
bunal !  .  .  .  .  Nay,  if  the  stability  of  the  whole  frame  of 
civil  governments  and  human  institutions  demanded  the  sacrifice 
of  one  guilty  individual,  we  should  doubt,  if  we  felt  the  influence 

«r  our  stern  creed,  whether  it  would  not  be  of  less  moment  for  the 
lole  to  perish,  than  for  one  immortal  spirit  to  be  made  subject 
to  the  eternal  horrors  of  omnipotent  vengeance  ;  rather  that  they 
should  sink  into  the  dust  with  all  their  glories,  than  that  a  punish- 
ment should  be  inflicted  which  may  continue  forever  without 
hope  or  alleviation.''*  / 

And  with  respect  to  the  value  of  that  chance  of  reformation 
from  which  the  infliction  of  the  penalty  of  death  for  his  crime 
forever  cuts  off  the  guilty  wretch — guilty,  but  as  unhappy 
as  guilty — the  same  writer  (all  of  whose  views  are  not,  of 
course,  endorsed  by  the  committee  by  the  quotation  of  the  above 
extract)  thus  eloquently  pleads  the  cause  of  humanity  and 
religion  : 

/*  To  any  who  should  be  disposed  to  underrate  the  solemn  force  of  this  argument, 
the  following  extract  from  Mr.  Rantoul's  report  to  the  Legislature  of  Massachusetts, 
in  1834,  may  well  be  commended  :  "  It  has  been  said,  but  it  is  the  language  of  un- 
reflecting levity,  that  the  criminal  convicted  of  a  capital  offence,  under  our  laws,  is 
generally  depraved  and  worthless,  and  that  therefore  the  sacrifice  of  a  few  such  lives 
is  of  very  little  consequence  to  society,  and  it  is  not  an  object  fit  to  engage  the  at- 
tention of  the  government  of  a  great  State,  even  if  these  laws  might  be  repealed 
without  injury.  It  is  impossible  that  any  member  of  this  Legislature  can  entertain 
so  inhuman  a  sentiment.  Felons,  however  fallen,  still  are  men,  and  have  the  better 
title  to  commiseration  the  more  deeply  they  are  sunk  in  guilt.  If  these  wretches 
were  princes,  says  Goldsmith,  there  would  be  thousands  ready  to  offer  their  minis- 
try; but  the  heart  that  is  buried  in  a  dungeon  is  as  precious  as  that  seated  on  a 
throne.  Suppose  that  one  only  may  be  caught  up  from  the  gulf  of  vice,  misery,  and 
pmlition,  and  restored  to  repentance,  virtue,. and  usefulness,  this  would  be  gain' 
enough  to  reward  all  the  exertions  that  may  be  made  to  effect  the  reform,  for  therei 
is  upon  earth  no  gem  so  precious  as  the  human  soul." 
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"  We  are  spared  in  this  inquiry  all  the  labor  of  investigating 
the  effect  of  the  infliction  on  its  unhappy  object.  Of  him  we 
know  nothing  but  as  a  sacrifice.  By  one  momentary  act,  not 
always  deliberately  executed,  the  system  of  legislation  deprives 
itself,  with  respect  to  him,  of  all  its  future  powers — it  crushes  its 
victim  by  an  exertion  of  its  ^deadly  energy,  and  forever  releases 
him  by  the  blow  from  its  control.  Its  exertion  is  a  partial  suicide  ; 
it  stings  but  to  expire.  Formed  professedly  to  correct  the  morals, 
and  purify  the  character  of  man,  by  every  execution  of  death  it 
confesses  its  inadequacy  to  its  own  purposes.  It  avows  that  the 
being  it  excludes  from  the  world  is  one  whom  it  cannot  reform — 
over  whom  its  corrective  discipline  could  have  no  beneficial  in- 
fluence— and  who,  if  he  did  not  die  to  conceal,  would  have  lived 
to  defy  its  weakness.  Its  irretrievable  act  urges  to  reflections 
the  most  desolate  and  gloomy  ;  for  if  this  last  and  most  dreadful 
infliction  of  justice  be  not  a  mere  act  of  a  heartless  tyranny,  it 
indicates,  either  that  our  nature  may  become  too  degraded  for 
reform,  or  that  the  frame  of  civil  society  is  inadequate  to  the  pur- 
poses of  reforming.  A  slight  examination  will  perhaps  convince 
us  that  these  weighty  charges  against  human  nature  and  humarf* 
institutions  are  as  unjust  as  they  are  revolting. 

"  In  order  to  maintain  the  impossibility  of  reforming  any  man. 
however  criminal,  it  is  necessary  to  suppose  the  annihilation  of 
every  virtuous  principle  and  kindly  feeling.  We  must  be  per- 
suaded that  there  is  no  ground  left  us  to  plant  our  engines  before 
we  can  be  permitted  to  despair.  We  rejoice  that  this  is  a  certainty 
to  which  we  cannot  attain.  History,  with  all  her  love  of  the  mar- 
vellous, portrays  no  character,  however  dark,  no  being,  however 
prodigious  in  his  crimes,  who  did  not,  amid  all  the  horrors  and 
pollution  of  guilt,  experience  some  starts  of  tenderness — some 
transient  touches  of  remorse — some  fond  remembrance  of  the 
golden  days  of  guileless  purity  and  blushing  innocence — some 
aspirations  after  virtue,  '  like  angel  visits,  few  and  far  between' — 
some  involuntary  veneration  for  the  virtuous  and  the  noble. 
Never  was  there  a  wretch  so  convulsed  with  miserable  ambition 
that,  in  the  short  intervals  of  the  stupendous  gusts  of  his  stormy 
passions,  would  not  hear  the  small  and  gentle  voice  of  goodness 
whispering  in  the  momentary  stillness.  Indeed,  when  we  consider 
the  few  short  years  which  have  elapsed  since  he  from  whom  we 
turn  with  horror  and  disgust,  was  a  charming  image  of  purity,  a 
lovely  emblem  of  innocence,  a  gay  picture  of  hope  and  artless 
affection,  when  all  was  generous  and  all  was  enchanting — it  is 
not  strange  that  the  moralist  should  cherish  the  fond  belief  that  all 
this  beauty  is  only  obscured,  and  not  destroyed  ;  and  that  it  may 
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yet  bloom  in  renewed  and  unfading  loveliness.  The  passions 
which  were  necessary  to  the  energy  of  his  character,  and  which,  if 
preserved  in  harmony,  might  have  raised  him  to  a  lofty  eminence 
of  heroic  greatness — unpruned  by  education — excited  by  desire — 
or  blasted  by  disappointment — have  reduced  him  to  the  condition 
of  a  capital  offender.  But  are  we  absolutely  certain  that  it  is  im- 
possible for  well-directed  skill  to  restore  the  mind  to  its  natural 
direction — are  we  sure  that  the  mercy  of  Heaven  is  quite  exhaust- 
ed— are  we  determined  to  cut  off  all  future  hopes  because  the  past 
have  been  frustrated?  Shall  we  throw  away  the  opportunity 
afforded  us  of  trying  what  experiments  we  think  adapted  to  the 
character,  because  one  flagrant  offence  has  given  us  power  to 
exert  all  our  energies  in  healing  the  diseases  of  the  heart  ? 

"  Before  we  resign  ourselves  to  our  indignation  or  despair,  we 
should  do  well  to  consider  that,  although  one  glaring  offence  stamps 
the  guilty  with  the  character  of  villain,  it  does  not  preclude  the 
existence  of  many  great  and  hidden  virtues.  As  we  cannot  pene- 
trate the  recesses  of  the  soul,  to  inspect  its  dark  and  mysterious 
workings,  or  to  weigh  the  strength  of  temptation  to  which  it 
yielded,  or  examine  the  shades  of  excuse  which  may  palliate  or 
soften  its  transgressions,  we  are  unable  to  judge  of  the  capabilities 
of  the  being  we  are  about  to  destroy.  His  mind  may  be  formed 
from  the  same  elements  with  those  of  the  chivalrous  hero,  or  the 
enthusiastic  religionist.  To  contemplate  the  ruins  of  a  majestic 
fabric  which  might  have  become  the  temple  of  virtue,  is  a  melan- 
choly, but  not  an  uninteresting  duty.  Barbarous  is  he  who  would 
raze  these  sacred  vestiges ;  and  generous  the  man  who  would 
attempt  the  rebuilding  of  an  edifice  which  would  stand  forever,  as 
a  monument  of  his  true  greatness.  The  life  we  spare  may  be 
rendered  useful  to  the  society  it  has  injured,  and  atone  for  its 
offences  by  the  best  of  all  atonements — a  true  reformation  of  cha- 
racter. 

"  Our  hopes  of  the  amendment  of  the  guilty  can  never  be 
totally  overthrown,  but  by  the  death  it  is  our  strange  policy  to 
hasten.  Numerous  are  the  instances  where  the  particular  crime 
which  we  make  the  conclusion  of  a  course  of  wretchedness  and 
vice,  has  been  the  prelude  to  virtue  and  glory.  Those  who  have 
been  redeemed  from  the  most  awful  errors  of  conduct,  will  proba- 
bly shine  most  enthusiastically  virtuous.  The  energy  of  character, 
before  tremendous,  will  become  sublime.  Among  the  most  heroic 
of  Christian  martyrs  who  lived  to  proclaim,  and  died  to  witness, 
the  truth  of  our  holy  religion,  may  be  enumerated  those  who  had 
been  defiled  with  the  excesses  of  guilt.  The  church  of  Corinth 
contained  many  within  its  sacred  communion  who  had  been 
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stained  with  the  blackest  crimes  with  which  man  can  be  degraded. 
The  infallible  apostle  of  the  Catholics  denied  his  master  ;  and 
the  man  '  after  God's  own  heart '  was  saved  from  a  terrible  death, 
only  by  his  royal  right  of  sinning.  The  finest  effusions  of  devo- 
tional feeling  ever  perused  were  written  by  a  repenting  murderer. 
Had  the  policy  which  doomed  even  the  worst  of  criminals  to  the 
scaffold,  as  incapable  of  correction,  been  pursued  in  this  melan- 
choly case,  the  world  would  have  been  deprived  of  the  most  affect- 
ing example  of  holy  penitence  and  of  divine  mercy  ;  of  the  clear- 
est prophecies  of  a  suffering  Messiah  ;  of  the  sweetest  consolation 
that  can  animate  hope  or  relieve  despair  ;  and  one  of  the  greatest 
characters  of  sacred  history  sent,  covered  with  guilt  and  disgrace, 
to  the  bar  of  the  Almighty.  Cain  and  David  are  instances  of 
murder,  attended  with  all  its  aggravations,  both  preserved  from 
death,  and  one,  at  least,  restored  to  himself  and  his  God.  Even 
in  this  crime,  could  just  indignation  allow  us  steadily  to  contem- 
plate it,  are  shades  of  material  distinction.  The  lofty  passions  of 
revenge,  excited  by  unmerited  contumely,  connect  the  hero  and 
the  assassin.  The  same  dreadful  effects  spring  from  very  oppo- 
site causes.  Mean  villains  commit  murder  from  love  of  pelf; 
great  ones  from  satanic  passion ;  and  mixed  characters  from  sud- 
den phrensy  and  mistaken  ardor.  The  laws,  with  that  tender 
regard  for  human  life  of  which  they  are  such  bright  examples, 
confound  all  under  one  irretrievable  sentence,  and  would  execute 
a  Barnwell  and  an  Othello  on  the  same  scaffold.  If,  then,  death 
should  never  be  inflicted  but  where  no  hope  of  reformation  exists 
— and  if  this  is  a  hope  which  nothing  but  death  can  extinguish — 
if  the  worst  malefactors  have  actually  become  the  brightest  orna- 
ments of  the  nature  they  disgraced — if  even  the  highest  of  crimes 
may  be  produced  from  passions  whose  stormy  seat  may  become 
the  radiant  throne  of  virtue — it  follows  that  the  most  atrocious 
offence  of  which  man  can  be  guilty  can  never  warrant  the  most 
terrible  infliction  of  human  vengeance." 

An  intelligent  and  highly  respectable  gentleman  in  this  State, 
to  whom  the  committee  addressed  a  letter  in  connexion  with  this 
subject,  mentions  that  he  had  attended  the  last  hours  of  nine  con- 
demned criminals  ;  that  five  of  them  made  a  profession  of  con" 
version,  but  that  four  did  not — God  alone  being  the  judge  of  the 
genuineness  or  worth  of  any  of  them  ;  that  all,  however,  but  two 
complained  of  some  witness,  and  denied  some  circumstances 
which  were  proved.  The  coincidence  of  this  testimony  with  that 
almost  uniformly  adduced  from  such  sources,  will  not  fail  to  strike 
every  mind  ;  namely,  that  hope  is  always  cherished  to  the  very 
moment  of  execution  by  the  condemned  criminal,  who  feeds  on 
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the  idea  of  the  last  lingering  chance  left  him,  of  Executive  mercy, 
and  who  does  all  in  his  power  to  earn  it,  by  professions  of  spiritual 
conversion,  professions  falsified  by  his  simultaneous  denial  of 
aggravating  circumstances  which  have  nevertheless  been  establish- 
ed by  the  most  conclusive  evidence.  "  We  will  suppose,  again," 
writes  Dr.  Forde,  who  possessed  the  ample  opportunity  of  obser- 
vation afforded  by  the  situation  held  by  him  for  a  long  term  of 
Ordinary  (chaplain)  of  Newgate,  in  a  letter  to  Mr.  Bentham,  "  that 
some  real  contrition  may  arise  in  the  breasts  of  some  few  who 
are  under  sentence ;  and  that  they  may  deceive  me  as  well  as 
themselves.  Let  a  respite  come  to  these  people,  who  have  given 
such  good  hopes  of  reformation,  and  what  is  the  consequence  ? 
I  do  not  at  this  moment  recollect  one  who  did  not  almost  immedi- 
ately forget  all  his  resolutions.  Nay,  I  will  take  upon  me  to  say, 
that  some  of  the  most  wicked  pi'isoners  who  are  now  in  Newgate 
have  been  under  sentence  of  death.  One  instance,  let  me  men- 
tion, of  a  man  who  was  in  that  predicament,  and  who  gave  every 
hope  of  reformation.  It  was  an  arduous  matter  to  get  him  re- 
spited; but  it  was  done.  He  was  removed  from  the  (condemned) 
cells,  and  his  punishment  mitigated  to  transportation.  Meeting 
me  a  few  days  afterward,  he  said,  '  Here  are  the  books  you  so 
kindly  lent  me,  and  having  no  farther  use  for  them,  I  return  them 
with  many  thanks.'  But,  I  ask,  why  execute  at  all  ?  Youth, 
health,  ignorance,  and  bad  companions,  &c.,  may  lead  a  man  to 
perpetrate  the  greatest  crimes.  The  time,  however,  may  come, 
when  he  looks  back  with  horror  on  his  past  transgressions,  and 
will  repent  in  dust  and  ashes.  Execute  him,  and  think  of  his  hope 
of  salvation  ?  Why  not  leave  him  to  God  and  his  own  conscience  if 
Time,  confinement,  mortification,  &c.,  may  restore  him,  and  cause 
'joy  in  heaven  ;'  regular  labor — the  sweets  arising  from  industry 
— the  want  of  bad  company,  &c.,  all  combine  to  recover  the  lost 
sheep ;  and  '  the  last  state  of  that  man  is  better  than  the  first. 
Who  is  he  now  that  can  take  upon  him  to  determine,  that  it  would 
have  been  better  to  put  that  man  out  of  the  world  ?  T  say  it  is 
arrogating  an  authority  which  no  frail  mortal  has  a  right  to  do  !" 
A  few  days  before  the  assembling  of  the  present  Legislature, 
a  poor  wretch  (Leadings)  was  sent  to  his  last  account,  in  a  frame 
of  disposition  which  made  his  execution  an  occasion  of  a  most 
profound  pain  and  horror  to  a  considerable  number  of  the  most 
respectable  citizens  of  Albany,  who  had  interested  themselves  in 
his  situation.  He  went  to  the  scaffold  perfectly  indifferent  and 
reckless,  and  sunk  in  such  a  condition  of  stupid  brutality,  as  to 
create  on  the  part  of  many  a  disbelief  of  his  soundness  of  mind. 
At  the  solicitation  of  some  of  the  clergymen  who  were  laboring 
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in  vain  to  arouse  him  to  some  filter  state  of  preparation  for  the 
awful  journey  to  which  he  was  so  soon  to  be  despatched,  the  Go- 
vernor respited  him  twice,  from  week  to  week — but  to  no  effect. 
On  its  being  proposed  to  make  an  effort  to  procure  a  commutation 
of  his  sentence,  Leadings  expressed  his  hope  that  it  would  not  be 
done,  declaring  his  preference  for  execution  over  imprisonment  in 
the  State  prison.  He  was,  in  fact,  desirous  of  having  it  over.* 

The  very  intelligent  author  of  "  Old  Bailey  Experience,"  wri- 
ting from  a  very  extensive  observation,  thus  speaks  of  the  mode 
in  which  the  interval  is  spent  between  the  sentence  and  execution. 
In  England  the  period  is  usually  from  five  to  seven  days,  except 
for  murder,  when  it  is  within  a  less  period.  Its  extension  with 
us  to  six  weeks  does  not  in  the  least  affect  the  causes  to  which 
this  result  is  attributable  :  "  Bacon  says, '  It  is  worthy  of  observ- 
ing, that  there  is  no  passion  of  the  mind  of  man  so  weak,  but  it 
mates  and  masters  the  fear  of  death ;  which  therefore  is  no  such 
terrible  enemy,  when  a  man  hath  many  attendants  about  him  that 
can  win  the  combat  of  him.'  The  effect  on  the  malefactor's  mind, 
in  consequence  of  all  the  attention  with  which  he  is  surrounded, 
is  that  he  thinks  himself  a  much  more  important  person  than  men 
so  situated  usually  are,  and  he  soon  persuades  himself  that  his 
case  is  one  of  general  commiseration,  and  that  all  the  gentlemen, 
notwithstanding  their  holding  out  no  hopes  to  him,  will  yet  interest 
themselves  for  him,  and  obtain  a  respite.  This  hope  sets  him  to 
work  to  frame  answers  to  all  the  interrogatories  put  to  him,  so  as 
to  hide  his  guilt,  and  make  himself  out  a  most  ill-used  man.  The 
reverend  Ordinary,  whose  duty  it  is  to  press  on  him  the  immedi- 
ate necessity  of  preparation,  and  to  tell  him  that  there  is  no  hope 
for  him  but  in  speedily  making  his  peace  with  God,  is  considered 
tiow  his  greatest  enemy,  and  looked  on  as  one  who  delights  in 
furthering  the  death  of  his  fellow-creatures.  Thus  the  valuable 
time  of  the  malefactor  is  wholly  wasted  in  encouraging  vain  hopes 
of  pardon,  in  receiving  visits,  and  in  efforts  to  keep  up  a  deter- 
mined carriage  to  the  last  day  ;  even  on  which  he  flatters  himself 
that  it  may  arrive,  and  therefore  he  must  not  confess.  This  is 
the  state  of  mind  of  nine  culprits  out  of  ten  until  the  eve  of  the 

*  Shakspeare  has  anticipated  this  picture.  Its  moral  will  readily  suggest  itself  to 
the  reader,  when  he  reflects  on  the  number  of  this  class  of  men  from  whom  these 
crimes  of  brutal  violence  proceed,  and  on  their  total  insensibility  to  the  terrors  of 
death,  which  to  them  bear  no  comparison  with  those  of  a  long  imprisonment  : 

"  Master  Barnardine,  what  hoa  !  your  friend  the  hangman  !  you  must  be  so  good, 
sir,  to  rise,  and  be  put  to  death  :  pray,  Master  Barnardine,  awake,  till  you  are  exe- 
cuted, and  sleep  afterward." — Measure  for  Measure.  Act  4,  Scene  3. 

The  wretch  thus  addressed  is  described  as  "  a  man  that  apprehends  death  no  more 
dreadfully,  but  as  a  drunken  dream ; — careless,  reckless,  and  fearless  of  what's  past 
present  or  to  come." 
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fatal  morning,  when,  fatigued,  weak,  and  worn  out  with  his  efforts, 
the  mind  becomes  suddenly  depressed  with  disappointment,  cor- 
responding to  the  condition  of  the  body  ;  he  then  falls  into  a  state 
of  stupor  and  insensibility,  from  which  it  is  almost  a  cruelty  to 
attempt  to  rouse  him,  as  it  is  too  late  now  to  make  any  beneficial 
religious  impression  on  him.  The  next  morning,  when  brought 
out  of  his  cell  to  be  pinioned,  you  behold  a  man  already  half 
dead — his  countenance  has  fallen,  his  eyes  are  fixed,  his  lips  are 
deadly  pale  and  quivering,  while  his  whole  aspect,  in  anticipa- 
tion of  the  reality,  gives  you  the  personification  of  death's  coun- 
terpart. .  ...  Sometimes  the  affair  takes  quite  another 
turn,  and  the  malefactor  is  seized  with  a  phrensy  for  death,  as  being 
the  only  road  to  happiness,  when  he  will  smile  and  talk  as  if  he 
were  the  happiest  man  in  existence.  This  effect  is  brought  on 
by  the  operation  of  great  excitement  on  weak  minds,  &c.  .  . 
.  .  .  The  impressions  on  men,  and  their  susceptibilities,  are 
infinitely  diversified;  some  go  through  the  ordeal  of  a  change  from 
life  to  death  in  a  manner  differing  from  both  the  former  characters ; 
men  who  appear  insensible  to,  and  know  not  fear,  either  as  to 
pain  of  the  body,  or  of  that  which  terminates  it — death  :  men 
like  the  assassin  on  the  wheel,  who  said  to  his  fellow-sufferer 
when  groaning  with  agony,  '  Did  you  not  know  we  were  liable  to 
one  disorder  more  than  to  another  ?'  In  the  condemned  cells, 
and  even  on  the  platform  at  the  Old  Bailey,  some  very  extraordi- 
nary instances  of  coolness  and  resolution  are  occasionally  exhibit- 
ed, which  are  but  seldom  made  public ;  men  who  conduct  them- 
selves with  indifference  as  to  death  being  only  reported  to  the 
world  as  hardened,  ignorant,  and  brutal  wretches.  This  is  policy; 
the  public  must  not  be  taught  that  any  can  brave  a  violent  and  igno- 
minious death.  Ignorant  indeed  they  may  well  be  termed,  as  far 
as  regards  a  true  knowledge  of  God  ;  but  in  other  matters  of  in- 
formation they  are  generally  better  informed  than  those  who 
usually  come  under  the  awful  sentence  of  death.  Men  who  (in 
their  own  language)  dare  to  think  for  themselves,  and  who,  seeing, 
death  a  'necessary  evil,'  find  nerve  enough  to  look  him  steadily 
in  the  face.  I  have  known  some  of  them  to  carry  their  self-pos- 
session so  far,  as  to  turn  round  on  those  who  offered  them  advice, 
catechizing  and  accusing  their  attendants  of  being  much  greater 
sinners  before  God  than  themselves,  although  not  so  in  law.  One 
malefactor,  while  under  exhortation,  and  in  the  act  of  being 
pinioned,  said,  '  Look  to  your  own  sins,  gentlemen  ;  you  have 
all  enough  to  answer  for,'  addressing  himself  to  those  around  him; 
'mine  are  not  heavier  than  your  own  ;  and  if  they  should  be  found 
so,  neither  of  you  will  answer  for  them.'  In  this  temper  and 
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feeling  he  coolly  walked  to  the  scaffold,  and  there  suffered  the 
last  penalty  of  the  law." 

And  again,  after  narrating  a  remarkable  case  of  a  man  who 
persisted  to  the  last  moment  in  a  firm  abhorrence  to  atheistical 
principles  :  "  If  this  man  had  lived,  who  shall  say  that  he  might 
not  have  repented  ?  It  is  evident  he  was  not  in  a  fit  state  to  die ; 
the  law,  therefore,  may  have  condemned  both  soul  and  body. 
What  a  tremendous  responsibility  do  mortal  rulers,  through  their 
weakness,  take  on  themselves  !  I  have  no  doubt  on  my  mind, 
but  the  man  alluded  to  in  the  last  case,  whose  whole  life  was  a 
tissue  of  crime,  so  familiarized  himself  with  the  idea  of  death, 
that  he  gradually  became  indifferent  to  it ;  had  he  had  in  appre- 
hension a  protracted  punishment  in  chains  and  continual  labor,  it 
is  probable  he  would  have  been  more  appalled,  and  have  never 
thought  of  schooling  his  mind  to  atheism,  if  he  had  not  altogether 
been  deterred  from  his  course  of  life." 

With  respect  to  the  probable  radical  and  healthy  reality  of 
those  conversions  which  are  made,  as  it  were,  under  the  gallows, 
Mr.  Edward  Gibbon  Wakefield  (who  spent  several  years  in  New- 
gate for  the  offence  of  the  abduction  of  a  wealthy  young  heiress) 
remarks,  that  of  the  condemned  criminals  who  have  been  aroused 
to  a  high  state  of  religious  fervor — which  is  often  such  that  they 
look  forward  to  the  day  of  their  execution  as  "  the  happiest  mo- 
ment of  their  lives," — most,  in  case  of  a  reprieve  or  commutation, 
are  to  be  heard  within  a  week,  "laughing  and  railing  at  all  reli- 
gion."   "In  about  one  case  out  of  four,"*  he  continues, 

"  no  religious  impression  is  produced  ;  but  the  prisoner  goes 
through  all  the  ceremonies  of  his  situation  with  an  air  of  indiffer- 
ence, being  occupied  to  the  very  last  moment  with  the  hope  of  a 
reprieve.  In  the  fourth  case,  not  only  do  the  teachers  fail  in  their 
endeavors  to  produce  a  religious  feeling ;  but  those  very  exer- 
tions have  an  effect  directly  opposite  to  the  one  intended,  causing 
the  prisoner  to  rail,  and  I  may  say  to  rave,  against  religion,  in 
terms  of  ridicule,  scorn,  and  violent  hatred.  I  should  but  shock 
the  feelings  of  many,  and  without  any  countervailing  advantage, 
by  repeating  the  language,  or  particularly  describing  the  conduct, 
of  those  prisoners  who  take  offence  at  the  anxiety  of  the  chaplain 
and  others  to  imbue  them  with  religious  sentiments.  But  I  may 
add  that  on  almost  every  execution  day,  on  which  several  are 
hanged,  the  chaplain  is  subjected  to  the  most  outrageous  insults 

*  The  author  of  Old  Bailey  Experience,  makes  the  proportion  much  less.  He  says 
that,  "  in  nineteen  cases  out  of  twenty,  there  is  no  true  repentance ;  most  of  them 
die  apparently  carpless  about  ihpir  formpr  course  of  life,  or  of  the  world  to  come." 
—p.  160. 
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from  one  or  more  of  the  doomed  men.  He  will  readily  confirm 
this  statement.  And  it  may  be  farther  proper  to  say,  for  the  infor 
mation  of  religious  persons  among  those  who  make  our  laws,  that 
every  year  several  of  their  fellow-creatures  are  cut  off  in  front 
of  Newgate,  in  the  very  act  of  scoffing  at  God  and  Christ,  and 
the  Holy  Sacrament " — (which  is  usually  administered  by  the 
Ordinary,  immediately  before  the  execution,  to  those  of  the 
criminals  who  wish  to  receive  it.) 

Upon  this  point  the  committee  will  not  dwell  farther — having      \ 
surely  said  enough  to  attract  to  it  the  anxious  reflection  of  all  right- 
thinking  and  right-feeling  minds.     They  will  only  add  a  single 
remark — namely,  as  to  the  injurious  influence  on  the  cause  of  re- 
ligion, which  cannot  fail  to  be  exerted  by  the  practice  under  con- 
sideration.    Inconsistent  as  it  seems  with  a  genuine  and  real 
belief  (in  any  proper  sense  of  the  word)  in  all  that  we  profess  to 
receive  from  the  Christian  revelation,  respecting  an  eternal  and 
fearful  responsibility  for  the  crimes  of  the  present  existence,  one 
such  spectacle,  as  that  of  a  whole  community  uniting  to  send  to 
that  last  dread  account  the  soul  of  the  criminal,  who,  if  unfit  to 
live,  must  be  far  more  unfit  to  die,  must  suffice,  with  thousands 
of  young  or  undecided  minds,  to  outweigh  all  the  appeals  and  ar^ 
guments  which  should  thunder  from  a  thousand  pulpits.    How  can 
they  be  expected  to  believe  in  the  sincerity  of  the  professed  theo- 
ries of  those  who  at  the  same  instant  themselves  nullify  them  all  by 
so  positive  a  practical  contradiction  ?    If  it  were  indeed  believed, 
in  genuine  and  solemn  reality — (such  is  the  natural  process  of 
reflection  in  the  youthful  mind) — that  this  poor  trembling  wretch, 
or  this  reckless  or  insensible  villain,  is  in  truth  about  to  be  hurried 
by  their  hands  to  the  fearfully  imminent  danger  of  such  a  judgment 
and  such  an  eternity — and  that  his  fate  there  depends,  as  we  pre- 
tend, on  the  moral  and  spiritual  condition  in  which  he  passes  from 
the  present  into  that  awful  unknown  future  world,  that  "  as  the 
tree  falleth  so  it  must  lie," — would  the  act  be  thus  sanctioned  by 
society? — could  it  be  suffered,  by  men  with  human  hands  and 
hearts,  to  be  carried  into  effect  ?     It  is  in  vain  that  we  attcmpl 
inculcate  a  precept  so  absurdly  falsified  by  our  own  practice.     It 
is  in  vain  that  we  erect  temples  and  fanes,  so  long  as  by  their 
side  we  continue  to  plant  scaffolds. 

On  this  point  the  Count  de  Sellon,  a  distinguished  citizen  of 
Geneva,  recently  deceased,  in  an  essay  on  this  subject,  has  well 
observed  :  "  To  sacrifice  a  man  in  honor  of  an  abstract  principle 
of  safety,  is  like  following  the  example  of  the  Indians  in  offering 
human  sacrifices  to  their  gods.  The  legality  of  the  scaffold  can- 
not repose  on  the  right  which  society  has  to  defend  itself,  but  on 
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the  right  it  pretends  to  have  of  punishing.  All  is  destroyed  by 
the  scaffold  ;  there  is  nothing  but  a  brutalizing  profanation  of  our 
nature  in  the  blow  of  an  axe,  which  takes  away  that  remorse  that 
endows  the  past  with  pain,  and  the  future  with  virtue.  There  is 
\  a  kind  of  atheism  in  the  stroke  which  takes  from  man  the  re- 
sponsibility of  his  destiny,  and  sends  him  to  the  grave  in  the  midst 
of  his  crimes.  Thus  the  sanction  of  the  guillotine,  which  men 
would  have  pass  for  that  of  justice,  destroys  all  others.  It  destroys 
our  dignity,  brings  contempt  on  our  nature,  and  overthrows  the 
sublime  plan  of  Providence  in  this  world,  and  its  consummation 
in  another." 

A  very  different  lesson  of  the  spirit  of  Christianity  was  taught 
by  St.  Augustine — one  of  the  early  fathers  of  the  church,  who 
himself  owed  his  regeneration  to  the  gospel — who  relates,  in  his 
epistles,  that,  when  bishop  of  Hippona,  he  prayed  in  the  name  of 
that  Gospel,  for  the  lives  of  the  murderers  who  had  assassinated 
a  priest  of  his  diocess ;  alleging,  in  his  letter  to  the  Roman  pro- 
consul, that  it  was  better  to  make  them  work,  and  to  leave  them 
time  for  repentance,  than  to  put  them  to  death.  A  very  different 
lesson,  too,  by  the  solemn  words  of  Ezekiel,  which  Mr.  Living- 
ston suggests  should  be  inscribed  over  the  gate  of  every  peniten- 
tiary :  "  As  I  LIVE,  saith  the  LORD  GOD,  I  have  no  pleasure  in  the 
DEATH  of  a  sinner,  but  rather  that  he  should  TURN  FROM  HIS 

WICKEDNESS  AND  LIVE."  f 

There  is  one  argument  which  occupies  a  prominent  place  'in 
the  discussions  of  most  of  the  writers  in  favor  of  the  abolition 
of  capital  punishment,  upon  which — without  impugning  its  just- 
ness— the  committee  does  not  feel  it  to  be  necessary  to  lay  much 
stress  in  the  present  Report.  It  is  the  argument  that  society  has 
no  right,  in  the  high  and  pure  abstract,  to  take  life  in  forfeiture  for 
crime.  "  No  man,  and  no  community  of  men,  are,  in  my  judg- 
ment, authorized  to  take  away  life,"  is  the  language  of  the  cele- 
Gilbert  Waken" eld.  It  is  in  the  writings  of  the  Marquis 
Becv;iri;i  Unit  this  argument  has  its  origin,  though  it  is  to  be  found 
reproduce^  and  amplified  in  many  forms  by  the  school  of  which 
he  may  be  said  to  have  been  the  founder.  "  What  right,  I  asA:," 
says  Beccaria,  "  have  men  to  cut  the  throats  of  their  fellow-crea- 
tures 1  Certainly  not  that  on  which  the  sovereignty  and  laws  are 
founded.  The  laws,  as  I  have  said  before,  are  only  the  sum  of 
the  smallest  portions  of  the  private  liberty  of  each  individual,  and 
represent  the  general  will,  which  is  the  aggregate  of  that  of  each 
individual.  Did  any  one  ever  give  to  others  the  right  of  taking 
away  his  life  ?  Is  it  possible  that  in  the  smallest  portions  of  the 
liberty  of  each,  sacrificed  to  the  good  of  the  public,  can  be  con- 
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lained  the  greatest  of  all  goods,  life  ?  If  it  were  so,  how  shall  it 
be  reconciled  to  the  maxim  which  tells  us,  that  a  man  has  no  right 
to  kill  himself  ?  which  he  certainly  must  have,  if  he  could  give  it 
away  to  another." 

"  The  power  over  human  life,"  says  a  paper  attributed  to  Dr. 
Franklin,*  "is  the  sole  prerogative  of  him  who  gave  it.  Human 
laws,  therefore,  rise  in  rebellion  against  this  prerogative,  when 
they  transfer  it  to  other  hands." 

"  The  case  of  a  civil  ruler  and  his  subject,"  says  the  author  of 
the  essays  of  Philanthropes,!  "  is  much  like  that  of  a  father  and 
his  minor  son.  If  the  son  behave  himself  unseemly,  the  father 
may  correct  him.  If,  after  all  due  admonitions  and  corrections, 
the  son  should  prove  to  be  incorrigible,  the  father  may  expel  him 
from  his  family  ;  and  he  may  disinherit  him :  but  he  must  not 
kill  him.  All  civil  governments  originated  in  families.  The 
father  of  the  family  had  a  natural  right  of  jurisdiction  over  his 
descendants,  and  an  acquired  right  on  account  of  the  support  and 
protection  afforded  them  during  their  infancy  and  childhood.  And, 
by  the  alliance  or  union  of  many  families,  it  became  national. 
But  the  stream  cannot  rise  higher  than  the  fountain.  If  no  father 
have  the  right  to  inflict  the  punishment  of  death  on  his  minor  son 
for  any  crime,  then  a  million  of  fathers  would  have  no  right,  by 
themselves  or  their  representatives,  to  do  it.  In  such  case,  num- 
bers, power,  and  substitution,  considered  either  severally  or  jointly, 
cannot  create  or  increase  a  right.  And  I  humbly  conceive  that 
the  rightful  jurisdiction  of  the  civil  magistrate  over  any  member 
of  the  community  never  can  rise  higher  than  that  of  a  father  over 
his  son  during  his  minority." 

"  When  we  surrendered  to  society  the  smallest  possible  portion 
of  our  liberty,"  writes  Mr.  Rantoul,J  "  to  enable  us  the  better  to 
retain  the  aggregate  of  rights  which  we  did  not  surrender,  did  we 
concede  our  title  to  that  life  with  which  our  Creator  lias  en> 
us  ?  Is  it  to  be  conceived  that  we  have  consented  to  hold  t,';t 
tenure  of  our  earthly  existence  at  the  discretion  or  ihe  caprice  of 
a  majority  whose  erratic  legislation  no  man  can  calculate  !>r fore- 
hand? While  our  object  was  to  preserve,  as  liitle  impaired  as 
might  be  possible,  all  our  rights,  which  are  all  of  them  compre- 
hended in  the  right  to  enjoy  life,  can  we  have  agreed  to  forfeit 
that  right  to  live,  while  God  shall  spare  our  lives,  which  is  the 
essential  precedent  condition  of  all  our  other  rights  ? 

*  See  Basil  Montagu's  "  Opinions,"  &c.,  respecting  the  punishment  of  death, 
vol.  I.  p.  298. 

t  Montagu,  vol.  III.  159. 

t  Report  to  H.  R.  of  Legislature  of  Mass.,  Jan.,  1837. 
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Have  we  entered  into  any  such  compact  ?  The  burden  of  proof 
is  wholly  upon  those  who  affirm  that  we  have  so  agreed.  Let  it 
be  shown  that  mankind  in  general,  or  the  inhabitants  of  this  Com- 
monwealth in  particular,  have  agreed  to  hold  their  lives  as  a  con- 
ditional grant  from  the  State.  Let  it  be  shown  that  any  one 
individual,  understanding  the  bargain,  and  being  free  to  dissent 
from  it,  ever  voluntarily  placed  himself  in  such  a  miserable  vas- 
salage. Let  there  at  least  be  shown  some  reason  for  supposing 
that  any  sane  man  has,  of  his  own  accord,  bartered  away  his 
original  right  in  his  own  existence,  that  his  government  may  tyran- 
nize more  heavily  over  him  and  his  fellows,  when  all  the  purposes 
of  good  government  may  be  amply  secured  at  so  much  cheaper 
a  purchase.  In  no  instance  can  this  preposterous  sacrifice  be 
implied.  It  must  be  shown  by  positive  proof  that  it  has  been 
made ;  and  until  this  is  undeniably  established,  the  right  of  life 
remains  among  those  reserved  rights  which  we  have  not  yielded 
up  to  society" 

This  argument  will  be  found,  by  those  who  may  desire  to  pursue 
it  farther,  developed  at  great  length,  and  with  much  ability,  in  the 
report  from  which  the  last  quotation  has  been  taken.  How  far  it 
derives  a  confirmation  from  the  universal  fact  of  the  shuddering 
horror  and  hatred  with  which  humanity,  in  all  countries  and  ages, 
has  been  taught — by  those  profound  instincts  which  from  the  in- 
most and  deepest  recesses  of  their  nature  speak  to  men  the  voice 
of  Him  who  planted  them  there — to  regard  the  unhappy  agents 
and  instruments  of  the  infliction  of  the  punishment  of  death,  it 
is  left  to  the  reflections  of  others  to  consider.  The  committee 
pass  over  this  point  of  the  argument  in  favor  of  the  abolition  of 
capital  punishment, — from  no  insensibility  either  to  its  force,  or 
to  that  feature  in  the  spirit  of  the  times,  which  opens  the  minds  of 
men,  in  a  degree  long  unknown,  to  the  reception  of  great  abstract 
.nd  essential  principles  of  human  rights,  as  entitled 
to  the  most  reverential  attention  in  forming,  reforming,  and  admi- 
actical  institutions  of  government  and  social  organi- 
zation. Thuy  pass  over  it  without  farther  notice  than  this  inci- 
dental reference ;  from  their  abundant  certainty  that  the  arguments 
which  the  question  admits  of,  against  the  wisdom  and  policy  of 
exercising  the  right,  even  it  be  supposed  to  reside  in  the  hands  of 
the  society,  are  such  as  to  supersede  all  necessity  of  their  devoting 
any  of  their  space  or  time  to  a  refined  discussion  of  a  subtle  and 
doubtful  abstract  proposition,  upon  which  any  variance  of  opinion 
may  be  suffered  to  exist,  without  affecting  the  practical  question 
under  consideration. 

It  may  be  conceded,  therefore,  in  the  abstract,  that  society  does 
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possess  the  public  right  of  inflicting  the  punishment  of  death  for 
the  crime  of  murder,  as  an  extension  of  the  natural  private  right 
of  self-defence  which  resides  in  the  hand  of  every  individual. 
The  wilful  murderer,  says  the  argument,  has  proved  by  his  one 
crime  the  danger  to  which  the  community  would  be  liable  of  its 
repetition,  if  he  is  ever  placed  in  a  position  of  liberty  again  to 
gratify  the  sanguinary  impulses  which  he  has  already  manifested..  \ 
It  is  lawful,  therefore,  to  put  him  to  death,  as  the  only  safe  guaranty 
against  his  ever  being  placed  in  that  position.  And  again — the 
threat  held  out  by  the  law,  of  death  as  the  penalty  of  murder,  of 
blood  as  the  retribution  of  blood,  is  calculated  to  operate  as  the 
most  powerful  restraint  possible  against  the  commission  of  that 
crime  ;  therefore  society  has  the  right  to  hold  out  that  threat,  and 
with  it,  that  to  make  it  effectual  to  the  end  proposed,  by  carrying 
it  into  execution. 

The  first  branch  of  the  argument  is  not  entitled  to  much  con- 
sideration. Though  there  have  been  periods  and  states  of  society 
— and  though  in  other  latitudes  of  the  globe  such  may  still  be 
found — in  which  it  may  have  possessed  a  force  constituting  it  a 
justification  for  the  infliction  of  death,  not  even  the  most  bigoted 
and  narrow-minded  partisan  of  capital  punishment  would  pretend 
to  claim  for  it  any  applicability  to  the  age  and  social  institutions 
in  the  midst  of  which  we  live.  In  countries  and  in  times  in  which 
the  science  of  the  construction  and  discipline  of  penitentiaries, 
which  in  ours  has  been  so  highly  cultivated,  was  almost  or  wholly 
unknown — among  savage  tribes,  whose  modes  of  life,  and  rude 
and  imperfect  institutions,  afforded  them  no  other  means  of  self- 
protection  against  the  repetition  of  crime,  but  the  interposition  of 
the  impassable  gulf  of  the  grave  between  the  criminal  and  them- 
selves— the  reasoning  of  this  part  of  the  argument  would  not  be 
without  weight.  So,  too,  under  forms  of  government  in  which 
the  organization  of  the  social  structure  was  such,  that,  the  great 
powers  of  wealth,  of  rank,  and  of  the  sword — instead  of  !>eini> 
individually  distributed  among  the  million,  so  as,  in  a  conflict  of 
the  wills  and  interests  of  the  two,  to  make  the  aggregate  society 
everything,  and  the  isolated  unit  nothing — were  to  be  found  con- 
centrated, in  disproportionate  accumulations  of  power,  in  the  hands 
of  a  limited  number  ;  when  the  great  baron,  the  lord  of  a  thou- 
sand hills,  blood-stained  and  blood-thirsty  as  he  might  be,  from 
the  bristling  battlements  of  an  impregnable  castle,  could  defy  the 
feeble  arm  of  the  social  justice  of  that  day ;  or  if,  by  accident, 
surprised  and  brought  within  its  grasp,  could  summon  to  his  rescue 
vast  influences,  both  of  wealth  to  bribe,  or  of  violence  to  force, 
an  escape,  so  as  to  render  a  perpetual  or  protracted  imprisonment, 


46  APPLIED  TO  THE  LUNATIC. 

if  not  absolutely  impossible,  at  least  a  matter  of  extreme  difficulty, 
and  always  of  doubtful  success.  To  such  cases,  to  such  states 
of  society,  this  argument,  conceding  its  abstract  soundness  as 
based  upon  a  natural  right  of  self-defence  on  the  part  of  the  com- 
munity, could  have  an  applicability  not  to  be  claimed  for  it,  we 
repeat,  in  our  happier  day  and  land.  The  strongholds  that  we 
build  are  not  those  in  which  iron-handed  crime  may  find  an  inac- 
cessible impunity  for  the  past,  and  license  for  the  future  ; — they 
are  the  prisons  in  which  the  stern  but  enlightened  penal  justice 
of  the  society  grasps  and  compresses  the  former,  with  a  skilfully 
directed  power  that  equally  crushes  all  resistance,  and  baffles  all 
evasion.  We  have  but  to  will  it,  and  the  immured  and  guarded 
malefactor  is  placed  as  securely  on  our  part,  and  as  hopelessly 
on  his,  beyond  any  possibility  of  escape,  as  though  the  gate  by 
which  he  passes  to  his  place  of  incarceration  were  indeed  the 
portal  of  that  dark  abode,  over  whose  entrance  the  imagination  of 
Dante  has  inscribed  the  terrible  words,  "  Lasciate  ogni  speranza, 
vi  o  c/t'  intrate  /"*|  Nor  do  we  suffer  him  to  drag  out  his  days 
there  in  an  indolence  useless  to  society,  and  most  wretched  to  him- 
:self.  Through  the  machinery  of  our  complete  and  efficient  sys- 
tems of  prison  discipline,  he  is  compelled,  by  the  devotion  of  his 
whole  time  to  the  toils  of  productive  industry,  not  only  to  defray 
the  cost  of  his  own  maintenance,  and  to  support  the  entire  grand 
establishment  through  which  all  this  is  effected  and  kept  up,  but 
even  to  afford  a  surplus  revenue,  which  can  be  applied  to  useful 
and  benevolent  purposes  by  the  State.  While  at  the  same  time  he 
is  placed  within  the  application  of  moral  and  religious  influences, 
adapted  to  the  still  more  important  object  of  rescuing  from  the 
dominion  of  the  powers  of  darkness  that  untaught  or  mistaught 
condition  of  mind  and  character,  from  which  have  proceeded  the 
crimes  he  is  immured  there  to  expiate.  With  us,  therefore,  the 
execution  of  the  criminal  is  never  necessary  as  the  fulfilment  of 
the  condition  above  stated,  as  legalizing  the  practice  of  capital 
punishment,  namely,  as  an  act  of  self-defence  against  a  repetition, 
by  the  criminal,  of  the  offence  of  which  its  first  commission  has 
proved  him  capable. 

The  same  reasoning  on  the  ground  of  self-defence  is  clearly 
applicable,  with  equal,  and  even  greater,  force  to  the  case  of  the 
lunatic.  The  danger  to  the  community  from  the  latter  is  greater 
than  from  the  individual  whom  a  peculiar  combination  of  causes 
may  have  once  impelled  to  the  commission  of  a  murder.  The 
horrors  of  remorse,  the  remonstrances  of  conscience,  the  remem- 
brance of  punishment,  (supposing  the  infliction  of  some  other 
*  "  Leave  hope  behind,  all  ye  who  enter  here  !" 
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than  death,)  the  realization  of  the  truth  how  bitter  are  the  wages 
of  sin,  the  possession  of  a  self-governing  reason,  requiring  some 
moral  motive  of  action,  all  combine  in  the  one  case  against  the 
probability  of  a  repetition  of  the  crime  ;  while  in  the  other  the 
perpetual  impulse,  by  a  mysterious  law  of  the  disordered  action 
of  the  insane  mind,  tends  to  destruction ;  while  reason  exercises 
no  restraint  to  check,  and  a  cunning  which  is  proverbial  is  un- 
naturally keep  in  pursuing,  the  gratification  of  the  murderous  pro- 
pensity. And  yet  society  does  not  think  it  necessary,  on  the 
principle  of  self-defence,  to  put  the  lunatic  to  death.  The  degree 
is  certainly  far  less,  in  which  any  such  necessity  can  be  pretended 
to  exist  in  the  case  of  the  criminal,  for  security  against  future 
danger  from  the  same  individual. 

The  right  of  society — or  at  least  of  our  society — to  inflict  the 
punishment  of  death,  on  the  principle  of  self-defence,  must  rest, 
therefore,  entirely  on  the  other  branch  of  the  argument  as  above 
stated — namely,  that,  inasmuch  as  the  danger  of  that  awful  penalty 
is  calculated  to  operate  as  the  most  powerful  restraint  possible 
against  the  commission  of  murder,  society  has  the  right  for  that 
purpose  to  hold  it  out  as  a  threat ;  and  with  it  the  right  to  make  it 
effectual  to  the  end  proposed,  by  carrying  the  threat  into  execution. 

The  individual  possesses  the  unquestioned  right,  in  self-defence, 
to  take  the  life  of  his  assailant.  In  certain  cases,  also,  it  cannot 
be  doubted  that  he  possesses  the  same  right  in  relation  to  the  as- 
sailant by  whom  the  life  of  a  third  party  is  imminently  menaced. 
Granting  the  extension  of  this  right  to  society,  it  is  at  least  clear 
that  the  right  on  the  part  of  the  latter  is  subject  to  the  same  restric- 
tion by  which  it  is  limited,  as  it  exists  in  the  hand  of  the  former — 
namely,  the  simple  repulsion  of  the  threatened  aggression.  "  A 
man  attacks  me,"  is  the  language  of  the  Marquis  Pastoret,  "  I  can 
defend  myself  only  by  killing  him — I  kill  him.  To  justify  society 
in  doing  the  same,  it  must  be  in  the  same  situation  of  not  being 
able  to  do  otherwise."  All  that  can  pass  from  the  individual  'to 
the  sovereign,  (again  to  quote  an  argument  from  the  late  celebrated 
Elisha  Williams,)  is  the  right  of  inflicting  the  least  measure  of 
punishment  competent  to  the  object  of  prevention.  The  criminal 
is  a  domestic,  as  the  hostile  nation  is  a  foreign,  enemy.  But  when 
society  has  seized,  thrown  prostrate,  and  disarmed  that  enemy,  it 
cannot  rightfully,  any  more  than  could  the  individual,  go  farther, 
and  claim  a  more  extended  right,  a  right  of  cruel  and  barbarian 
vengeance. 

But  the  right  in  question,  as  exercised  by  society,  is  something 
very  different  from  that  here  stated  and  thus  limited.  Society 
goes  much  farther.  It  is  not  till  after  the  crime,  which  no  human 
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power  can  recall  or  repair,  that  it  seizes  the  criminal,  and  puts  him 
to  death  for  the  purpose  of  miking  "  an  example  "  of  him,  and  ol 
holding  his  execution  up  in  view  as  a  terror  to  others — a  shocking 
sort  of  experimenting  on  human  nature,  as  it  has  well  been  term- 
ed, to  kill  one  man  in  order  to  reform  or  confirm  the  virtue  of 
another  :  which  in  consequence  of  one  now  irretrievable  evil  re- 
produces the  same  in  the  person  of  its  author ;  seeks  to  repress 
the  indulgence  of  cruelty,  by  a  cruelty  not  less  ruthless,  and  still 
more  deliberate  ;  and  can  only  deter  from  the  shedding  of  human 
blood,  by  itself  setting  the  example  of  the  very  act  it  forbids. 

This  cannot,  therefore,  be  called  an  extension  of  the  admitted 
natural  right  of  self-defence,  since  it  is  too  late  to  repair  the  injury 
already  past  recall,  and  since  we  can  so  easily  place  in  a  position 
beyond  any  possibility  of  repeating  his  crime,  the  fellow-man  whom 
we  thus  prefer  to  strangle  to  death,  on  a  high  gibbet,  as  a  warning 
example  to  other  persons  not  to  commit  other  crimes.  We  may 
have  the  right  to  do  so,  or  we  may  not — (having  conceded  the 
right,  the  committee  will  not  here  call  it  in  question) — but  let  it 
at  least  be  called  by  its  proper  name.  It  is  not,  as  it  is  usually 
styled,  the  right  of  self-defence,  but  that  of  a  presumed  social  ex- 
pediency or  "necessity."  The  prevention  of  murder — argues  the 
executioner — through  the  operation  of  the  restraining  terror  which 
is  the  consequence  of  this  penalty,  is  an  object  of  a  higher  social 
value  and  importance  than  the  preservation  of  the  lives  of  those 
whose  guilt  may  bring  them  within  its  application  ;  and  I  only 
commit  a  less  evil  for  the  purpose  of  averting  a  greater. 

It  is  in  vain  to  talk  of  a  forfeiture  of  the  right  of  life  on  the  part 
of  the  criminal.  Man  can  never  rightfully  forfeit  his  life — to  any 
other  than  to  the  Power  that  gave  it.  The  idea  of  a  forfeiture 
implies  that  contract  to  that  effect  which  none  can  pretend  to  exist. 
He  cannot  rightfully  throw  it  away  by  his  own  act.  The  com- 
mission of  crime — under  the  sway  of  influences  of  education  and 
circumstance  few  of  which,  often,  have  been  formed  or  controlled 
by  himself — however  it  may  darken  his  moral  being  with  the  same 
stain  of  guilt  with  which  he  has  imbrued  his  hand,  constitutes 
rather  so  much  the  stronger  reason  bidding  him,  on  the  most  so- 
lemn considerations,  considerations  that  extend  from  time  through- 
out eternity,  to  live  to  atonement,  to  repentance,  to  repurification. 
There  can  be  no  such  thing  as  a.  forfeiture,  by  man  to  man,  or  to 
men,  of  the  right  and  the  duty  of  life,  in  any  sense  in  which  that 
expression  can  have  any  intelligible  meaning. 

How  dangerous  and  doubtful  a  principle,  then,  this  is,  on  which 
the  right  of  capital  punishment  by  society  rests — how  liable  to 
abuse  and  misuse — how  fruitful  a  source  it  has  been  of  tyranny 
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the  most  monstrous  on  the  part  of  government?,  and  on  the  part 
of  the  people  of  suffering  the  most  appalling — it  cannot  be  neces- 
sary here  to  point  out.     And  if  this  right  is  to  be  recognised  at 
all,  on  this  last  and  sole  ground  remaining  to  it,  of  social  expedi- 
ency, to  sacrifice  that  life  which  the  worst  criminal  cannot  forfeit — 
to  extinguish  that  "  vital  spark  of  heavenly  flame  "  which  we  have 
no  Promethean  reed  to  rekindle  — it  cannot  at  least  be  denied  that 
it  is  one  of  the  applications  the  most  to  be  distrusted,  and  the  most 
carefully  to  be  guarded,  of  that  old  principle  from  wiiich  have  pro-1 
ceeded  so  much  of  human  wretchedness  and  wrong,  the  principle^ 
of  doing  an  evil  that  a  good  may  come.     This  principle  it  is  that 
has  in  all  ages  heretofore  made  the  very  rivers  of  the  earth  to  flow 
with  blood  and  tears.     This  it  is  that  has  many  a  time  buried  the 
massacred  bodies  of  a  whole  population,  in  indiscriminate  confu- 
sion of  age,  sex,  and  condition,  beneath  the  ashes  of  their  homes — 
that  has  mowed  down,  as  with  a  huge  scythe  of  destruction,  all 
the  life,  human,  brute,  and  vegetable,  which  had  before  gladdened 
the  face  of  provinces — when  War  has  swept  through  them,  with 
his  torch  and  his  sword  and  his  merciless  heart.     This  it  is  that 
has  ground  millions  of  mankind  to  the  dust,  beneath  the  oppression 
of  countless  false  social  and  civil  institutions,  which  have  been 
founded  on  narrow  and  partial  views  of  political  expediency,  in 
disregard  of  the  essential  and  unalienable  equal  rights  of  humanity. 
This  it  is  that  has  chained  to  the  flaming  stake  tens  and  hundreds 
of  thousands  of  the  martyrs  to  great  truths,  which  have  been  deem- 
ed in  their  day,  by  society,  to  portend  danger  to  the  leading  insti- 
tutions and  interests  of  its  existing  organization.     This  it  is  that 
in  such  times  and  scenes  as  those  of  the  close  of  the  last  century 
in  France,  could  convert,  unconsciously,  into  monsters  at  whose 
names  the  world  does  not  yet  cease  to  shudder,  many  men  who 
began  their  career  with  honest  purity  of  purpose,  as  patriots,  as 
philosophers,  and  as  philanthropists.     This  it  is  that  has  been  able 
to  make  such  a  man  as  the  wise  and  good  Sir  Thomas  More  ca- 
pable of  causing  Lutherans  to  be  whipped,  tortured,  and  burned 
alive  in  his  presence  (as  is  recorded  by  Bishop  Burnet;)  and  a 
Cranmer  to  lead  unpityingly  to  the  stake  unhappy  men  whose 
consciences  made  them  Arians  or  Anabaptists.     This  it  is  that  has 
perverted  the  intellect  given  to  man  for  the  holiest  purposes,  to  the 
demoniac  application  of  inventing  all  those  infinitely  varied  agonies 
of  physical  torture — as  little  to  be  numbered  as  described — whicli 
have  been  but  recently  abolished  from  the  systems  of  penal  ad- 
ministration of  even  the  most  highly  civilized  and  christianized 
nations  ; — and  this  it  is  that  has  dipped  so  deeply  into  blood  the 
pen  with  which  they  have  crimsoned  the  pages  of  their  statute- 
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books.*  It  lias  been  under  the  operation  of  this  same  dangerous 
and  deceitful  principle,  that  all  these  things  have  been  conceived 
by  human  hearts,  and  often  reluctantly — it  is  not  to  be  doubted — 
executed  by  human  hands.  Therefore,  while  the  committee  will 
not  now  any  farther  discuss  or  question  the  principle,  in  its  ab- 
straction,— while  they  are  willing  to  concede  to  the  advocate  of 
capital  punishment,  notwithstanding  all  the  force  of  the  arguments 
which  array  themselves  against  the  concession  of  the  right,  that 
society  may  lawfully  inflict  the  doom  decreed  by  it  of  blood  for 
blood,  if  necessary  to  the  end  of  preventing,  by  the  terror  of  the 
example,  the  future  perpetration  of  other  murders  by  other  mur- 
derers,— they  will  content  themselves  with  urging  the  truth  which 
no  voice  will  be  raised  to  controvert,  that  it  is  only  in  a  clearly 
established  case  of  such  absolute  necessity,  that  the  right,  if  it  exist 
at  all,  can  rightfully  be  exercised.  "To  shed  the  blood  of  our 
fellow-creatures,"  says  Blackstone,  "  is  a  matter  that  requires  the 
greatest  deliberation,  and  the  fullest  conviction  of  our  own,  au- 
thority ;  for  life  is  the  immediate  gift  of  God  to  man  ;  which  nei- 
ther he  can  resign,  nor  can  it  be  taken  from  him,  unless  by  the 
command  or  permission  of  him  who  gave  it,  either  expressly  re- 
vealed, or  collected  from  the  laws  of  nature  or  society,  by  clear 
and  indisputable  demonstrations." 

In  opposition  to  the  proposed  reform  it  must  therefore  be  clearly 
shown,  that  the  punishment  of  death  for  the  crime  of  murder  is 
necessary  as  the  most  effectual  preventive  possible  of  the  fre- 
quency of  that  crime  ;  and  also,  even  if  it  does  operate  to  produce 
that  effect,  that  it  is  not  accompanied  with  other  evil  consdquences, 
upon  the  general  well-being  of  society,  sufficient  to  neutralize  the 
amount  of  advantage  which  it  may  be  supposed  to  possess  in  this 
respect  over  all  other  modes  of  preventive  punishment. 

The  whole  argument  in  the  affirmative  of  this  question  is  to  be 
stated  in  a  few  words.  The  committee  are  desirous  of  presenting 
it  in  its  fullest  strength.  It  is  founded  on  that  love  of  life  which 
is  so  deeply  rooted  an  instinct  in  every  human  breast.  "  The  fear 
and  dread  of  death,"  is  the  language  of  a  report  made  to  this  As- 
sembly, at  the  session  of  1839,  (quoted  from  Robert  Hall,)  "  is 

*  Blackstone  states  the  number  of  capital  crimes  in  England  as  amounting,  in  his 
time,  to  one  hundred  and  sixty-one.  In  the  earlier  part  of  the  present  century  not  less 
than  three  hundred  were  to  be  enumerated.  Pastoret  (writing  in  1790)  gives  a  list  of 
those  in  France  amounting  to  one  hundred  and  fifteen.  Executions  have  never,  how- 
ever, it  is  believed,  been  as  frequent,  by  a  great  difference,  in  the  latter  as  in  the  for- 
mer. Gilbert  Wakefield  mentions  an  anecdote  that  when  Mirabeau  was  in  England, 
dining  one  day  with  a  friend,  he  asked  if  it  was  true,  as  had  been  asserted  in  the  news- 
papers, that  twenty  young  men  had  been  executed  that  morning  at  Newgate.  Being 
answered  in  the  affirmative,  he  replied  :  "  Then  the  English  are  the  most  merciless 
people  I  ever  heard  or  read  of  in  my  life." 
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as  universal  as  the  love  and  desire  for  life  ;  there  is  no  imprison- 
ment nor  banishment,  no  mutilation  of  limbs,  no  infliction  of  labor, 
or  violence,  or  solitude,  which  people  in  the  possession  of  their 
sound  senses,  and  in  a  state  of  cool  judgment,  would  not  prefer  to 
death.  Under  the  pressure  of  severe  suffering,  and  the  stimulus 
of  despair,  men  may  commit  suicide  as  a  relief  from  the  miseries 
of  life,  but  no  man  could  contemplate  death  from  a  distance  as  a 
refuge  from  any  distress.  The  terrors  of  death  are  not  founded 
on  the  physical  pain  of  dying,  but  on  the  uncertainty  of  the  future, 
and  the  loss  of  everything  which  we  esteem  or  love,  or  value  in 
this  life — 

"  '  The  weariest  and  most  loathed  worldly  life 
That  age,  ache,  penury,  and  imprisonment 
Can  lay  on  nature,  is  a  paradise 
To  what  we  fear  of  death.' — Shakspere." 

And  again  :  "  It  has  been  maintained  that  the  certainty  of  pun- 
ishment will  operate  as  a  sufficient  substitute  for  its  severity. 
This  may  be  admitted  to  a  certain  extent.  But  will  the  sure  loss 
of  his  estate,  or  an  inexorable  doom  to  imprisonment,  restrain  the 
gratification  of  direct  rage  or  hatred  in  the  man  whose  worldly 
goods  are  comprised  in  his  wretched  store  of  clothing,  whose  love 
of  country  is  regulated  by  his  own  libertine  views  of  independence, 
and  whose  wretched  and  precarious  life  would  lead  him  to  regard 
the  shelter  of  a  prison  as  a  blessing  ?  '  In  all  secondary  punish- 
ments it  is  assumed  that  the  convict  is  well  fed,  well  clothed,  well 
lodged,  and  well  attended  to.  He  may  have  no  luxuries,  and  few 
comforts  ;  but  he  has  entire  security  against  starvation  or  want, 
perfect  protection  against  the  weather,  and  certainty  of  medical 
assistance  in  case  of  sickness.'  Besides,  to  the  '  unthinking  mul- 
titude, the  secrets  of  the  prison  house  can  never  be  fully  revealed ; 
and  there  will  always  be  some  room  for  doubt  and  hope  as  to  the 
lot  of  a  convict ;  the  executioner  alone  inflicts  a  punishment  the 
true  nature  and  extent  of  which  cannot  be  misunderstood.' " 

And  again  :  "  All  punishments  but  death  leave  some  room  for 
hope ;  there  is  the  hope  of  mercy,  the  hope  of  escape,  the  hope 
of  obtaining  a  remission  of  part  of  the  sentence  by  good  conduct, 
of  obtaining  the  favor  of  the  jailer,  or  eluding  his  vigilance  ;  the 
hope,  in  short,  of  profiling  by  some  lucky  chance,  which  people, 
without  being  very  sanguine,  almost  invariably  expect,  will  in 
some  way  or  other  be  presented  to  them.  This  is  also  especially 
the  case  in  punishments  which  are  intended  to  be  most  severe,  as 
severe  punishments  are  always  long,  and  there  is  an  uncertainty 
connected  with  all  long  periods  of  future  lime  ;  moreover,  when 
a  convict  has  been  confined  for  many  years,  people  are  apt  to  for- 
get that  punishment  is  for  example  and  not  for  vengeance,  and 
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relent  toward  a  person  whose  offence  has  long  been  forgotten. 
In  everything  human,  whatever  is  future  is  uncertain,  and  where- 
ever  there  is  uncertainty  there  is  room  for  hope  ;  deatli  alone  cuts 
off  all  hope,  and  leaves  no  possibility  of  a  lucky  chance  ;  and 
here  is  the  chief  terror  of  capital  punishment,  it  settles  the  ques- 
tion of  enjoyment  in  this  life  at  once  and  forever  ;  and  this  it  does 
by  taking  from  the  administrator  of  the  law  all  means  of  mitiga- 
ting or  shortening  the  sentence  which  he  inflicts  ;  and  if  he  is  thus 
also  deprived  of  the  power  of  repairing  an  error,  this  evil  is  inci- 
dental to  the  advantage,  and  is  due  to  the  self-same  cause." 

If  anything  more  is  to  be  said  in  support  of  the  affirmative  of 
the  question  above  presented,  the  committee  have  never  heard  of 
it.  The  friends  of  the  abolition  of  the  punishment  of  death  could 
not  certainly  desire  to  use,  in  behalf  of  their  views,  any  stronger 
argument  than  is  derived  fiom  the  inherent  and  necessary  weak- 
ness of  the  ablest  plea  that  has  ever  yet  been  attempted  by  its 
opponents.  The  above  argument  resolves  itself  into  the  three 
following  points  : 

1 .  Life  being  the  greatest  good,  and  the  love  of  life  the  deepest 
and  strongest  instinct  in  the  breast  of  man,  the  fear  of  its  loss,  in 
retributive  penalty  for  crime,  must  be  the  most  effective  restraint 
upon  its  perpetration. 

2.  Upon  the  destitute,  the  certainty  of  the  provision  of  the 
necessaries  of  life  in  a  prison,  food,  clothing,  lodging,  and  medi- 
cal care,  will  disarm  the  penalty  of  perpetual  imprisonment  of  all 
terror, — making  its  "  shelter  "  even  a  "  blessing," — so  as  to  leave 
him  free  to  indulge,  without  restraint,  the  passions  which  may 
impel  him  to  crime. 

3.  From  the  uncertainty  inseparable  from  all  long  periods'of 
future  time,  hope  would  have  room  to  calculate  on  many  possible 
chances  of  escape  or  pardon,  all  which  would  be  inexorably  cut 
off  by  death  alone. 

The  fallacy  of  the  first  of  these  points,  it  will  not  be  very  diffi- 
cult to  show  in  the  most  conclusive  manner.  It  is  a  great  mistake 
to  suppose  that  an  uncertain  fear  of  death  is  the  strongest  motive 
which  can  be  addressed  to  the  minds  of  men,  to  deter  them  from 
the  commission  of  any  act  to  which  they  are  urged  by  any  pow- 
erful impulse,  either  of  passion  or  interest.  Of  this  a  thousand 
illustrations  are  familiar  to  all.  "  There  is  no  passion  in  the  mind 
of  man  so  weak,"  says  Bacon,  "  but  it  mates  and  masters  the 
fear  of  death ;  and  therefore  death  is  no  such  terrible  enemy, 
when  a  man  hath  so  many  attendants  about  him  that  can  win  the 
combat  of  him.  Revenge  triumphs  over  death;  love  slights  it;  honor 
aspireth  to  it ;  grief  flieth  to  it ;  fear  preoccupieth  it ;  nay,  we 
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read,  after  Otho,  the  emperor,  had  slain  himself,  pity  (which  is 
the  tenderest  of  affections)  provoked  many  to  die,  out  of  mere 
compassion  to  their  sovereign,  and  as  the  truest  sort  of  followers." 
How  constantly  do  we  not  behold  men  embarking  in  enterprises 
of  great  danger,  for  very  inconsiderable  inducements  of  gain. 
How  many  mechanical  employments  are  there,  known  to  be  cer- 
tainly fatal  to  health  and  life  in  a  few  years,  and  yielding  after  all 
but  a  small  rate  of  profit  above  that  of  safer  occupations,  which 
are  yet  embraced  and  pursued  by  those  who  best  know  their  cer- 
tain and  early  consequences ;  while  the  very  fact  that  the  rates 
of  wages  for  such  employments  range  comparatively  so  little 
higher  than  those  of  others,  proves  the  readiness  with  which  a 
much  greater  number  of  persons  would  engage  in  them,  on  the 
inducement  of  even  the  smallest  advance  of  those  rates.  The 
shattered  fragments  of  vessels,  and  lifeless  bodies  of  their  crews, 
that  yearly  strew  our  coasts,  operate  as  no  restraint  to  deter  tens 
and  hundreds  of  thousands  from  adopting  a  profession  of  great 
hazard  and  hardship,  compensated  by  wages  much  below  the 
general  scale  of  the  remuneration  of  labor  on  shore  :  and  the  first 
care  of  the  sailor,  whose  life  has  just  been  almost  miraculously 
saved  from  a  recent  shipwreck,  is  only  to  find  another  vessel  in 
which  again  to  face  the  same  peril.  In  seasons  of  pestilence,  for 
the  hundreds  who  fly  from  before  its  deadly  presence,  to  the  se- 
curity of  distance  and  change  of  scene,  there  are  always  thousands 
who  remain,  not  merely  compelled  by  the  destitution  of  means  for 
escape,  but  from  comparatively  insignificant  motives  of  conve- 
nience or  advantage.  The  military  force  of  the  various  nations 
of  the  earth  is  only  to  be  numbered  by  millions.  In  none — riot 
even  in  the  most  enlightened  and  prosperous — is  there  found  any 
difficulty  in  filling  the  ranks  of  their  vast  armies,  or  the  crowded 
decks  of  their  ships  of  war,  with  men  who,  by  adopting  such  a 
profession,  voluntarily  undertake  expressly  to  pledge  their  lives 
for  a  trifling  pittance  of  pence  per  diem,  in  which,  while  theirs 
are  all  the  burden  and  the  toil,  they  can  never  hope  to  reap  any 
of  those  honors  or  rewards,  which  may  afford  a  higher  stimulus 
to  the  limited  number  of  their  officers,  who  alone  can  dream  of 
aspiring  to  them.  And  the  history  of  that  profession  abounds,  at 
every  page,  with  instances  of  a  disregard  of  life  the  most  reckless, 
for  inducements  the  most  trifling,  alone  sufficient  to  set  at  rest  the 
question  now  under  consideration.  The  extent  to  which  the  prac- 
tice of  duelling  has  prevailed,  and  yet  does  prevail  in  some  coun- 
tries, and  in  a  large  portion  of  our  own,  ought  to  be  regarded  as 
decisive  on  this  point.  For  offence  or  insult  the  most  trifling — 
often  for  absolutely  no  cause  at  all,  but  a  fear  of  the  opinion  of 
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that  part  of  the  community  whose  opinion  is  the  least  entitled  to 
regard — men  will  stand  up,  deliberately,  within  a  few  paces  of  the 
muzzle  of  the  loaded  pistol. '  And  this  will  be  done,  not  only  by 
the  coward  the  most  arrant,  in  all  matters  affording  an  occasion 
for  the  display  of  a  true  moral  bravery,  but  also  by  those  who  have 
the  clearest  and  strongest  convictions,  on  grounds  of  principle, 
both  of  the  sinfulness  and  the  foolishness  of  the  conduct  of  which 
they  yet  suffer  themselves  to  be  guilty.  And  still  more  strikingly 
than  in  any  of  the  former  instances — in  all  of  which  the  danger 
of  death,  though  great  and  imminent,  is  not  certain — is  this  truth 
manifested  in  the  practice  of  suicide,  which  is  at  times  observed 
to  prevail  with  an  appalling  frequency  ;  and  to  be  committed,  not 
alone  in  moments  of  phrensy  by  persons  driven  to  madness  by  an 
intense  pressure  of  affliction  or  disappointed  passion,  but  coolly 
and  deliberately  by  persons  whose  sole  motive  is  often  mere  pe- 
cuniary embarrassment,  or  other  causes  of  a  nature  which  would 
seem  infinitely  disproportionate  to  such  an  effect. 

We  all  know  our  certain  doom  to  die.  We  all  witness  daily 
admonitions  of  our  own  liability  at  any  hour,  at  any  moment,  to 
receive  the  unrelenting  summons  by  which  so  many  arc  hurried 
away  from  before  our  very  eyes,  often  without  an  instant  of  warn- 
ing or  preparation.  However  little  we  are  accustomed  to  suffer 
our  reflections  to  rest  upon  this  great  and  universal  truth,  it  lies 
there  in  reality  as  the  dark  back-ground  to  all  our  plans,  actions, 
thoughts,  feelings — in  a  word,  to  our  whole  life.  And  yet  how 
little  are  we  influenced  or  affected  by  that  knowledge.  And  the 
addition  of  another  to  the  many  chances  of  death  which  surround 
our  every  step,  does  not,  when  under  the  impulse  of  any  very 
powerful  motive  of  action,  operate  as  a  restraining  influence  of 
any  very  great  force  upon  our  mind. 

"  The  punishment  of  death,"  says  an  able  report  by  Lepelletier 
to  the  National  Assembly  of  France,  in  1791,  "  while  it  produces 
a  great  injury  to  the  public  morals,  has  no  influence  to  arrest  crime. 
It  is  a  violent  remedy,  which,  without  curing  the  disease,  corrupts 
and  enervates  the  system  of  the  body  politic.  Nothing  is  less 
repressive  in  its  tendency  than  the  simple  fear  of  death.  Nature, 
it  is  true,  has  planted  in  the  breast  of  man  the  desire  of  preserving 
his  own  existence  ;  but  side  by  side  with  that  instinct  is  found 
the  certainty  that  he  must  one  day  die.  The  conscious  necessity 
familiarizes  him  with  the  idea ;  he  accustoms  himself  to  contem- 
plate without  any  great  effort  the  moment  when  he  will  cease  to 
live.  Prejudice,  vice,  crime  itself,  have  often  this  same  element 
in  common  with  virtue,  contempt  of  death.  Every  nation,  every 
caste,  every  profession,  every  individual,  is  susceptible  of  this 
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sentiment.  Among  the  Indians,  the  power  of  opinion ;  among 
the  Musulmans,  religion  ;  among  the  English,  a  cool  calculation  ; 
among  other  nations,  the  principles  of  a  false  honor,  make  men 
brave  a  certain  death,  or  make  them  boldly  face  the  danger  of  a 
possible  one." 

"  Fear  of  death  is  a  principle  of  our  nature,"  writes  Mr.  Ed- 
ward Gibbon  Wakefield,  on  the  basis  of  an  experience  of  several 
years'  abode  within  the  walls  of  Newgate ;  "  yet  every  man  is 
so  prone  to  believe  in  his  own  superior  fortune,  that  the  cases  are 
rare  when  even  the  mortally  sick  expect  to  die  on  that  occasion. 
Premature  death  is  the  almost  certain  consequence  of  hard  drink- 
ing ;  yet  when  does  the  fear  of  death,  by  itself,  operate  as  a  mo- 
tive to  sobriety?  Perhaps  never.  It  is  just  so  in  respect  to. 
hanging  for  crimes.  The  principle  of  the  fear  of  death  is  coun- 
teracted by  that  principle  of  self-love  and  hope  which  may  be 
called  forth,  to  the  extent  of  delusion,  in  nearly  every  mind.  .  .  . 
In  punishing  with  death,  legislators  have  had  in  view  only  the 
universal  fear  of  death  ;  never  perceiving,  that  in  proportion  to 
that  fear  is  the  delusion  of  hope.  It  would  be  difficult  to  imagine 
a  more  striking  instance  of  the  delusive  hope  of  life  produced  by 
the  very  fear  of  death,  than  that  which  is  always  to  be  witnessed 
in  the  cells  of  Newgate.  I  do  not  pretend  that  the  capital  con- 
vict's hope  of  escape  is  greater,  because  his  chances  of  escape 
are  less.  The  fear  must  not  be  confounded  with  the  danger.  It 
is  an  abstract  fear  of  death  which  blinds  him  to  the  actually  ex- 
isting danger.  In  this  blindness,  all  his  thoughts  dwell  on  his  one 
last  chance  of  escape  :  if  he  had  eight  chances  instead  of  only 
one,  his  confidence  of  escaping  would  be  still  greater.  If,  then, 
we  allow  that  no  delusion  takes  place  in  one  out  of  one  hundred 
cases,  after  sentence  of  death,  what  must  be  the  proportion  of 
cases  in  which,  before  the  exhaustion  of  his  numerous  chances," 
(such  as  detection,  apprehension,  evidence,  the  judge,  the  jury, 
and  the  executive,)  "  the  capital  criminal  really  expects  capital 
punishment  ?  Probably  not  one  in  one  thousand.  Consequently 
it  may  be  said,  that  the  numerous  chances  of  escape,  arising  in 
great  part  from  the  nature  of  the  punishment,  and  from  the  nature 
of  the  punishment  independently  of  the  chances  of  escape — the 
calculations  of  reason  and  the  delusions  of  hope  excited  by 
fear — conspire  to  render  capital  punishment  wholly  inefficient  for 
the  sole  end  of  punishment,  which  is  to  present  to  all  a  stronger 
motive  for  abstaining  from,  than  the  ordinary  motives  for  commit- 
ting, crime.  IV  o  punishment,  however  mild,  would  be  effectual 
if  administered  by  chance,  and  with  the  chances  in  favor  of  a 
wrong  decision  :  the  punishment  of  death,  so  administered,  is 
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worse  than  useless  to  society;  for  while  it  affords  numerous 
chances  of  escape,  it  leads  every  criminal — and  much  more,  every 
would-be  criminal — to  expect  impunity  ;  and  by  affecting  to  give 
protection  to  persons  and  property,  it  denies  to  individuals  the 
protection  of  their  own  courage,  and  such  weapons  of  defence  as 

they  would  use  if  there  were  no  law When  I 

entered  Newgate  I  had  not  a  doul>t  of  the  efficacy  of  public  exe- 
cutions as  deterring  from  crime.  By  degrees  I  came  firmly  to 
believe  just  the  contrary.  Newgate  is  the  very  best  place  in 
which  to  form  a  sound  opinion  on  the  subject ;  that  is  my  opinion, 
deduced  from  all  the  facts  of  the  case." 

How  large  a  number  arc  there  of  persons  who  are,  or  who  tem- 
porarily imagine  and  feel  themselves  to  be,  indifferent  to  life,  it  is 
needless  to  inquire.     Nor  how  many  there  are  who,  disbelieving 
the  doctrine  of  a  severe  and  eternal  accountability  in  a  future  life 
for  the  manner  in  which  the  present  has  been  spent,  look  upon 
the  grave  as  a  bed  of  dreamless  repose,  from  the  cares  and  the 
sufferings  and  the  manifold  evil  by  which  they  feel  themselves 
here  vexed  and  troubled  ; — nor  how  many  are  constantly  thrown 
into  situations,  amid  the  infinite  combinations  of  circumstances 
growing  out  of  the  relations  of  social  life,  in  which  they  are  pushed 
to  extremities  so  desperate,  or  in  which  their  evil  passions — evil 
in  their  excess  and  abuse,  though  planted  by  the  Author  of  all 
good,  and  themselves  designed  for  good — become  so  exasperated, 
and,  as  it  were,  maddened,  that  they  are  worse  than  reckless  of 
life,  and  even  prefer  to  encounter  death,  with  all  its  unknown  and 
then  unheeded  terrors,  rather  than  continue  in  a  position  of  life  to 
their  disordered  minds  no  longer  endurable.     In  all  such  cases — 
and  it  is  from  such  classes  of  persons  that  great  and  violent  crimes 
proceed — it  must  be  clear  that  the  possible  or  even  probable  pe- 
nalty of  death  is  calculated  to  serve  but  as  a  very  feeble  restraint, 
to  withhold  the  hand  from  the  blow  which  it  is  believed  will 
afford  the  redress  or  the  relief  toward  which  the  individual  thus 
situated  is  urged  by  the  fierce  and  impetuous  impulse  within  him. 
"  It  is  a  great  mistake  into  which  we  involuntarily  fall,"  says  M. 
Duport  in  the  French  National  Assembly  in  1791,  "to  take  our- 
selves for  judges  of  the  effect  of  the  punishment  to  which  we  des- 
tine the  murderer.    To  determine  the  measure  of  that  punishment, 
it  is  not  from  what  you  feel,  it  is  not  from  the  present  sensations 
of  a  quiet  and  peaceful  citizen,  but  from  those  of  a  criminal 
wretch,  that  it  should  be  calculated."* 

*  "  Look  at  the  generality  of  men,"  says  Bentham,  arguing  the  question  with  his 
usual  cool  arithmetical  logic  ;  "death  is  to  them  a  severe  punishment,  though  it  is 
accompanied  with  very  different  degrees  of  terror.  Take  the  class  of  great  crimi- 
nals for  instance — to  some  of  these  death  will  be  an  excessive  evil ;  by  others  it  will 
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The  objection  to  this  reasoning  is  sometimes  to  be  heard,  that 
the  addition  of  the  ignominy  to  the  death  constitutes  much  of  its 
deterring  efficacy.  This  is  clearly  an  error.  If  the  passions  or 
motives  from  which  murder  may  proceed  are  of  such  a  nature  as 
to  brave  the  danger  of  death,  the  addition  of  the  ignominy  will 
have  very  little  weight  in  the  scale.  Such  crimes  proceed  chiefly 
from  persons  on  whom  that  consideration  will  not  often  be  likely 
to  exert  much  influence  ;  while  the  small  number  of  persons  of 
peculiarly  proud  and  sensitive  temperament  who  might  be  affected 
by  it,  would  always  know  the  facility  with  which  they  might 
escape  from  that  portion  of  the  penalty,  by  the  ready  resource  of 
suicide  in  the  case  of  extremity.  And  it  is  manifest,  that  if  this 
motive,  the  dread  of  the  ignominy,  is  indeed  one  of  a  nature  to 
exert  much  influence  on  those  states  of  mind  from  which  these 
great  crimes  are  generated,  the  true  mode  to  make  it  most  effec- 
tual for  the  object  in  view,  is,  to  compel  the  convicted  felon  to  live 
to  bear  it,  rather  than  to  open  to  him  so  speedy  and  complete  an 
escape  from  it,  by  that  death  which  this  objection  supposes  a 
relief.  "  I  ask  the  most  zealous  partisan  of  capital  punishment," 
says  the  same  speaker  in  the  National  Assembly  just  quoted,  "to 
answer  me  this  dilemma  : — Either  the  criminal  is  affected  by  the 
idea  of  the  infamy  attached  to  his  sentence ;  and  then  it  is  much 
more  useful  to  attach  it  to  a  living  and  lasting  punishment,  for  he 
will  certainly  be  more  sensible  of  it  when  he  himself  will  be  per- 

scarcely  be  felt  as  an  evil ;  and  to  others  it  will  be  an  object  of  desire.  Death  is  the 
absence  of  every  good :  but  it  is  also  the  absence  of  all  evil.  If  a  man  is  tempted 
to  commit  a  crime  punishable  with  death,  his  determination  is  the  result  of  the  fol- 
lowing calculation  :  He  considers,  in  the  first  place,  all  the  good  he  may  enjoy  by 
•  abstaining  from  the  crime :  and,  secondly,  all  the  advantages  which  he  may  reap 
from  its  commission,  with  the  chance,  however,  of  having  his  enjoyment  of  them 
abridged  by  the  sentence  of  the  law.  Now  with  respect  to  the  first  branch  of  the 
question,  if,  instead  of  having  the  loss  of  happiness  to  dread,  he  is  in  a  state  of  posi- 
tive wretchedness,  the  motive  which  should  restrain  him  is  powerless  :  the  tempta- 
tion urging  him  forward  has  nothing  to  oppose  it.  The  chance  of  a  violent  death, 
which  will  take  from  him  all  the  benefit  of  the  crime,  is  a  deduction  to  be  made  ; 
but  with  this  drawback,  the  scale  still  preponderates  in  favor  of  the  commission  of 
the  crime.  But  such  is  the  situation  of  the  majority  of  malefactors,  that  their  ex- 
istence is  only  a  melancholy  combination  of  all  kinds  of  wretchedness  :  they  are  in 
a  continual  agitation  between  the  fear  of  the  laws  and  incessant  want.  Their  lives, 
thus  deprived  of  everything  which  can  give  them  any  value,  would  not  be  worth 
preserving,  were  it  not  for  the  enjoyment  of  some  casual  pleasures  which  they  can 
only  obtain  from  crime.  Is  this  calculation  of  consequences  made  by  malefactors 
with  the  methodical  precision  which  I  have  given  to  it  1  No  :  but  it  is  always  made, 
and  made  of  necessity,  since  neither  a  malefactor  nor  any  other  man  acts  without  a 
motive.  In  all  cases,  then,  where  the  crime  is  committed,  the  dread  of  death  has 
been  ineffectual — why  has  it  been  so  ?  Because  its  operation  depends  on  the  sup- 
position of  a  strong  attachment  to  life  ;  and  because  this  attachment  either  did  not 
exist,  or  was  not  by  any  moans  equal  to  the  strength  of  the  temptation." — Tlteorij 
of  liewards  and  Punishments. 
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sonally  its  object,  than  when  after  his  departure  it  will  attach  only 
to  his  memory: — or,  on  the  other  hand,  he  will  not  be  affected  by 
the  idea  of  that  infamy  ;  and  then  you  are  forced  to  admit  that 
death  is  for  him  nothing  more  than  an  accident  common  to  all 
mankind,  which  crime  and  virtue  can  equally  accelerate,  and 
which  no  longer  includes  anything  penal,  anything  capable  of  re- 
pressing and  restraining.  It  is  evident,  therefore,  in  either  of  the 
alternatives,  that  the  punishment  of  death  is  not  only  useless,  but 
very  little  adapted  to  repress  crime." 

How  far  the  truth  of  this  remark  derives  an  illustration  from 
the  cases  occurring  in  this  State  within  the  past  two  years,  which 
have  been  followed  by  execution,  of  which  an  account  is  subjoined 
as  an  appendix  to  this  Report,  may  be  left  to  any  member  of  the 
body,  or  to  any  reader,  to  consider.  Setting  aside  the  case  of 
Miller,  in  which  the  murder  appears  to  have  been  committed  in  a 
drunken  fight,  the  victim  having  received  a  very  severe  beating, 
which,  together  with  subsequent  exposure  to  the  weather,  proved 
mortal,  though  in  all  probability  not  so  intended, — and  the  case  of 
Cook,  in  which  it  was  evidently  committed  from  an  insane 
phrensy  attendant  on  a  morbid  licentiousness,  the  man  having 
been  a  raving  lunatic  but  a  few  months  before, — and  of  the  re- 
maining ten  cases,  five  are  seen  to  spring  chiefly  from  a  brutal 
passion  of  jealousy,  of  husbands  toward  their  wives,  a  passion  one 
of  the  most  violent  and  insane  that  the  breast  of  man  knows  ; 
and  three  from  a  fierce  resentment  having  its  origin  in  injury  or 
ill-treatment,  real  or  supposed.  In  only  two  of  these  eight,  was 
any  attempt  made  at  concealment  or  escape, — showing  that  the 
act  was  committed  under  the  impulse  of  feelings  upon  which  the 
fear  of  death  was  no  restraint.  In  one  of  them  in  particular  (Cole- 
man)  the  murder  was  committed  almost  at  high  noon,  in  the  midst 
of  the  throng  of  the  Broadway  of  New  York,  the  author  of  the 
crime  justifying  the  act  aloud,  and  avowing  his  knowledge  of  its 
penalty,  and  his  perfect  readiness  to  encounter  it.  In  another 
(Freeman)  it  was  followed  by  an  unsuccessful  attempt  at  suicide 
by  cutting  his  own  throat.  In  that  of  Laregel,  he  voluntarily 
made  the  confessions  on  which  alone  he  was  hung,  for  the  pur- 
pose of  endeavouring  to  bring  to  justice  the  more  guilty  paramour 
by  whom  he  had  been  tempted  and  driven  on.  Johnson's  crime 
was  committed,  in  sudden  rage,  in  the  presence  of  evidence  by 
which  he  could  not  but  be  convicted.  And  in  the  very  remar- 
kable case  of  Hardenburgh,  it  was  committed  with  the  most  per- 
fect deliberation,  without  the  slightest  attempt  or  desire  for  either 
concealment  or  escape,  and  an  entire  reckless  indifference  to  the 
consequences. 
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The  recognition  of  the  dangerous  principle  of  the  right  of 
society  to  inflict  the  punishment  of  death  for  the  purpose  of 
"  example,"  to  deter  from  the  perpetration  of  crime,  has  led,  in 
all  countries  in  which  it  has  been  recognised,  to  the  practice  of 
attaching  this  terrible  penalty  to  a  host  of  offences  of  a  minor 
character,  against  property,  to  the  commission  of  which  the  in- 
ducement is  of  course  derived  from  motives  of  a  very  inferior  de- 
gree of  force  to  those  which  usually  impel  to  the  monstrous  and 
unnatural  offence  of  murder.  Yet  it  is  a  well  established  truth, 
that,  while  the  danger  of  this  penalty  would  not  produce  the  effect 
of  repressing  the  offence,*  its  removal,  with  the  substitution  of  a 
different  punishment,  has  always  been  found  to  be  speedily  fol- 
lowed by  a  diminution  of  the  frequency  of  the  crime.  A  practi- 
cal and  universal  acknowledgment  of  this  truth  may  be  found  in 
the  fact  of  the  abolition  of  the  penalty,  by  all  the  States  of  the 
Union,  from  all  those  minor  offences  that  were  capital  by  the 
laws  by  which  we  were  governed  before  the  assertion  of  our 
national  independence,  and  its  restriction  to  a  small  number  of 
the  more  heinous  offences,  such  as  murder,  arson,  rape,  treason, 
&c.  On  this  point  Mr.  Livingston!  thus  writes  : 

"  As  it "  (the  punishment  of  death)  "  is  acknowledged,  then,  to 
be  an  inadequate  remedy  for  minor  offences,  the  argument  will  be 
restricted  to  an  inquiry,  whether  there  is  any  probability  that  it 
will  be  more  efficient  in  cases  of  greater  importance.  Let  us  have 
constantly  before  us,  when  we  reason  on  this  subject,  the  great 
principle,  that  the  end  of  punishment  is  the  prevention  of  crime. 
Death,  indeed,  operates  this  end  most  effectually  as  -respects  the, 
delinquent ;  but  the  great  object  of  inflicting  it  is  the  force  of  the! 
example  on  others.  If  this  spectacle  of  horror  is  insufficient  to 
deter  men  from  the  commission  of  slight  offences,  what  good  rea- 
son can  be  given  to  persuade  us  that  it  will  have  this  operation 
where  the  crime  is  more  atrocious  ?  Can  we  believe  that  the  fear 
of  a  remote  and  uncertain  death  will  stop  the  traitor  in  the  intoxi- 

*  It  is  unnecessary  to  refer  to  the  penal  laws  of  our  own  mother  country,  traced 
in  blood  by  a  heartless  and  timid  aristocracy,  the  undiscriminating  cruelty  of  which 
is  familiar  to  all — a  cruelty  perpetually  producing  and  reproducing  the  necessity  for 
itself.  In  a  Report  on  this  subject  to  the  French  National  Assembly  by  Lcpdlctici,  in 
1791,  we  find  it  stated  :  "  Already,  by  along  experience,  the  inefficacy  and  inutility 
of  this  punishment  ate  demonstrated.  In  France,  several  species  of  thefts,  especial- 
ly domestic  theft,  were  punished  with  death.  The  law  was  rigorously  executed, 
until  the  voice  of  reason  made  itself  heard.  Did  this  punishment  repress  the  crime  1 
Who  is  there  that  has  not,  at  least  once  in  his  life,  been  robbed  by  an  unfaithful  ser- 
vant 1" — Recucil  dcs  Debuts,  cfc.,  sur  la  question  dc  la  Ptinc dc  Mart, par  M.  ("hnrlcs 
Lucas,  4-c.,  cfc.  Paris,  1831. 

t  Report  to  the  Legislature  of  Louisiana,  March,  1832. 
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eating  moment  of  fancied  victory  over  the  constitution  and  liber- 
ties of  his  country  ?  While  in  the  proud  confidence  of  success 
he  defies  heaven  and  earth,  and  commits  his  existence  to  the  chance 
of  arms,  that  the  dread  of  this  punishment  will '  check  his  pride,' 
force  him,  like  some  magic  spell,  to  yield  obedience  to  the  laws, 
and  abandon  a  course  which  he  persuades  himself  makes  a  '  vir- 
tue '  of  his  '  ambition  ?'  Will  it  arrest  the  hand  of  the  infuriate 
wretch  who,  at  a  single  blow,  is  about  to  gratify  the  strongest 
passion  of  his  soul  in  the  destruction  of  his  deadly  enemy  ?  Will 
it  turn  aside  the  purpose  of  the  secret  assassin  who  meditates  the 
removal  of  the  only  obstacle  to  his  enjoyment  of  wealth  and  ho- 
nors ?  Will  it  master  the  strongest  passions,  and  counteract  the 
most  powerful  motives,  while  it  is  too  weak  to  prevent  the  indul- 
gence of  the  slightest  criminal  inclination  ?  If  this  be  true,  it  must 
be  confessed  that  it  presents  a  paradox  which  will  be  found  more 
difficult  to  solve,  when  we  reflect  that  great  crimes  are  for  the 
most  part  committed  by  men  whose  long  habits  of  guilt  have 
familiarized  them  to  the  idea  of  death,  or  to  whom  strong  passions 
or  natural  courage  have  rendered  it  in  some  measure  indifferent ; 
and  that  the  cowardly  poisoner  or  assassin  always  thinks  that  he 
has  taken  such  precautions  as  will  prevent  any  risk  of  discovery. 
The  fear  of  death,  therefore,  will  rarely  deter  from  the  commis- 
sion of  great  crimes.  It  is,  on  the  contrary,  a  remedy  peculiarly 
inapplicable  to  those  offences.  Ambition,  which  usually  inspires 
the  crime  of  treason,  soars  above  the  fear  of  death  ;  avarice,  which 
whispers  the  secret  murder,  creeps  below  it ;  and  the  brutal  de- 
basement of  the  passion  that  prompts  the  only  other  crime  thus 
punished  by  our  law,*  is  proverbially  blind  to  consequences,  and 
regardless  of  obstacles  that  impede  its  gratification.  Threats  of 
death  will  never  deter  men  who  are  actuated  by  these  passions  ; 
many  of  them  affront  it  in  the  very  commission  of  the  offence, 
and  therefore  readily  incur  the  lesser  risk  of  suffering  it  in  what 
they  think  the  impossible  event  of  detection.1' 

And  again :  "  That  the  dread  of  death,"  says  Dr.  Polidori,t 
does  not  deter  men  from  the  commission  even  of  the  smaller 
crimes,  have  we  not  every  day  demonstrated  to  us  ?  Does  not 
every  day  bring  to  our  newspapers  an  increase  of  crimes  ?  It  has 
been  found  that  the  number  of  executions  every  year  increase.  . . 
.  .  .  Man,  we  think,  does  not  naturally  fear  death, — having  the 
certainty  of  death  always  before  his  eyes  ;  seeing  his  friends,  his 

*  It  should  be  borne  in  mind  that  Mr.  Livingston  was  writing  in  and  for  Louisi- 
ana. The  offence  here  alluded  to  is  not  now  bj  the  laws  of  New  York  punishable 
with  death. 

t  The  Pamphleteer,  vol.  8,  p.  292,  1816. 
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relatives,  drop  one  after  another  into  the  grave ;  forgetting,  neglect- 
ing, nay,  laughing  at  every  religious  feeling,  as  man  in  these  cases 
generally  does,  he  grows  gradually  accustomed  to  the  thoughts  of 
death,  at  last  divests  it  of  all  its  terrors  ;  and  hence  alone  will  not 
fear  to  increase  the  chance  one  in  a  hundred  of  his  dying  within 
a  certain  time,  by  stealing,  to  gain  some  important  end." 

And  again  :  "  It  is  not  the  intenseness  of  punishment  that  most 
influences  our  mind;  it  is  the  continued  impression  that  fixes 
itself  most  indelibly  on  our  thoughts.  The  dreadful  but  passing 
spectacle  of  death  has  little  effect  upon  our  ideas  ;  its  greatness 
does  not  make  up  for  the  ease  with  which  we  accustom  ourselves 
to  dismiss  all  painful  sensations  from  our  memory.  Besides,  such 
is  the  nature  of  man,  that  he  is  capable  for  a  short  time  of  resist- 
ing pain  to  an  astonishing  degree,  whatever  be  its  intenseness, 
so  that  the  people  around  have  little  idea  what  he  suffers.  For 
man  can  wind  himself  up  so  as  to  suffer  death  as  he  would  the 
amputation  of  a  finger.  We  have  seen  three  boys,  none  of  whom 
was  above  eighteen,  walk  with  a  foot  so  firm  and  a  countenance 
so  little  changed  to  death,  that  we  asked  ourselves,  is  this  the 
dread  of  all  ?  And  upon  turning  round  it  was  not  horror,  it  was 
not  disgust,  it  was  either  indifference  or  compassion,  that  we  saw 
depicted  on  every  face.  Indeed  we  make  no  doubt  that  the  ennui, 
the  repining  at  imprisonment  in  a  solitary  cell  would  prove  torture 
more  exquisite  than  all  the  deaths  invented  by  a  Dionysius,  a 
Perillus,  a  Domitian,  or  a  Nero." 

If  the  fear  of  death  be  so  powerful  a  restraint  upon  the  com- 
mission of  crime,  as  is  supposed  by  this  argument,  how  happens 
it  that  the  multiplication  of  executions  has  always  been  found  to 
be  the  multiplication  of  the  crimes  for  whichitis  inflicted  ?  To  this 
inquiry, familiarity  would  be  no  answer;  because  no  frequency 
of  executions  could  serve  to  weaken  the  force  of  those  instincts 
which  constitute  the  love  of  life,  on  the  strength  of  which  this  ar- 
gument is  founded  ;  while  on  the  contrary  the  frequent  reproduc- 
tion of  the  appalling  spectacle  would  tend  to  bring  home  to  the 
bosom  of  the  criminal  the  more  certain  realization  of  his  own  pro- 
bable doom,  as  the  penalty  of  his  meditated  offence.  Every  man 
must  face  his  own  fate — must  pass  through  the  fearful  portal  of 
the  grave,  to  meet  and  solve  the  dark  mystery  of  death — singly 
and  alone.  Though  a  million  perish  at  the  same  instant,  yet  to 
each  the  summons  comes  with  the  same  awful  solemnity  as  though 
it  were  addressed  to  himself  alone  of  his  race.  How  happens  it 
that,  as  Hume  bears  record,  the  execution  of  seventy-two  thou- 
sand "  great  and  petty  thieves  "  in  England,  during  the  reign  of 
Henry  VIII.,  was  totally  inoperative  to  check  the  offences  for 
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which  these  human  hecatombs  were  sacrificed,  on  the  altar  of  this 
principle  of  social  expediency  ?  And  though  in  the  time  of  his 
successor,  Elizabeth,  "  rogues  were  still  trussed  up  apace,"  and 
there  was  not  "  one  year  commonly  wherein  three  or  four  hundred 
of  them  were  not  devoured  and  eaten  up  by  the  gallows,  in  one 
place  or  another,"  so  that  the  whole  number  of  executions  during 
her  reign  was  not  less  than  nineteen  thousand,  yet  we  find  it  ob- 
served and  regretted,  "  that  at  the  time  of  doing  execution  of  such 
as  had  been  attainted  of  any  murder,  felony,  or  other  criminal  cause, 
ordained  chiefly  for  terror  and  example  of  evil-doers,  people  per- 
severed in  their  felonious  sleights  and  devices  ?"*  Descriptive  of 
the  times  when  the  bloody  experiment  was  so  fully  tested  in  Eng- 
land, of  the  influence  of  capital  punishment  to  deter  by  example 
from  the  commission  of  offences  of  a  minor  and  even  petty  cha- 
racter, Sir  Edward  Coke  writes  :  "  What  a  lamentable  thing  it  is 
to  see  so  many  Christian  men  and  women  strangled  on  that  cursed 
tree  of  the  gallows  ;  insomuch  that,  if,  in  a  large  field,  a  man  might 
see  together  all  the  Christians  that  in  one  year  throughout  England 
come  to  that  untimely,  ignominious  death,  if  there  were  any  spark 
of  grace  or  charity  in  him,  it  would  make  his  heart  to  bleed  for 
pity  and  compassion." 

"  Experience,"  writes  the  author  of  Old  Bailey  Experience, 
"  the  best  of  all  arguments,  has  already  shown,  that  the  infliction 
of  the  severest  penalty  of  our  barbarous  laws  (death)  has  not  had 
any  effect  in  deterring  men  from  crime  ;  and  it  is  to  be  hoped  that 
enough  has  now  been  sacrificed  to  the  Moloch,  to  that  idol  of  our 
legislators,  the  gallows,  to  convince  them  of  the  non-efficacy  of 
their  remedy  for  this  disease  in  society.  If  the  malefactors  them- 
•  selves  are  but  little  affected  with  the  dread  of  the  punishment  while 
under  its  sentence,  how  can  it  be  supposed  their  companions  at 
large  should  regard  it  ?  That  it  has  no  effect,  as  regards  altering 
their  disposition  to  commit  crime,  is  known  to  all  who  have  had 
the  opportunities  of  seeing  any  number  of  them  under  the  sen- 
tence." 

If  the  punishment  of  death  did  indeed  produce  the  effect  of  the 
prevention  of  crime,  by  the  terror  of  its  example,  why,  it  may  again 
be  asked,  have  we  abolished,  with  the  unanimous  approval  of  the 
entire  community,  the  practice  of  publicity  in  its  infliction  ?  Why 
does  an  execution  in  this  State  resemble  now  rather  a  private 
judicial  assassination,  which  shrinks  from  the  open  view  of  the 
public,  and  perpetrates  its  revolting  function  only  within  the 
guarded  precincts  of  the  prison  walls,  in  the  presence  of  a  small 
number  of  official  or  privileged  spectators  ?  The  policy  of  the 

*  See  Essay  on  Capital  Punishment,  by  Rev.  James  Peggs,  p.  44.  London,  1839. 
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law,  on  that  supposition,  ought  rather  to  be  to  assemble  the  whole 
people,  old  and  young,  from  our  farthest  borders,  to  witness  the 
scene  of  the  terror-inspiring  example.  Let  it  not  be  said  that  a 
deeper  and  gloomier  terror  is  made  to  attend  it  from  this  very 
privacy, — which,  to  the  view  of  the  committee,  seems  to  add  to 
the  practice  even  another  shade  to  the  dark  and  hideous  aspect 
which  it  at  all  times  must  wear,  to  every  right-thinking  and  right- 
feeling  mind  whose  attention  has  only  been  once  awakened  to  a 
just  appreciation  of  it.  On  the  contrary — (at  the  same  time  that 
that  feature  of  public  ignominy,  which  is  usually  regarded  as  one 
of  the  most  important  elements  of  this  punishment,  is  immensely 
mitigated,  if  not  wholly  removed,  by  the  substitution  of  this 
guarded  privacy,  in  lieu  of  the  open  concourse  of  tens  of  thou- 
sands, usual  under  the  former  practice) — the  number  must  be  few 
indeed,  who,  in  view  of  such  a  doom,  would  not  greatly  prefer  the 
present  to  the  former  mode  of  its  infliction.  And  it  must  be 
manifest,  that  the  extent  to  which  the  mere  knowledge  of  the" 
simple  occurrence  itself  is  diffused — independently  of  that  stri- 
king impression  on  the  mind  made  by  the  actual  spectacle,  repro- 
duced and  multiplied  by  successive  narration  from  one  to  another 
— must  be  greatly  reduced,  now  that  it  is  confined  to  those  who 
have  to  find  it  only  in  a  written  form  in  the  newspapers  ;  with 
which  it  is  to  be  presumed  that  many,  if  not  most,  from  among 
those  classes  from  which  such  crimes  usually  proceed,  are  not 
often  familiar. 

It  is  very  certain  that,  if  public  executions  will  produce  little 
effect  in  deterring  from  the  perpetration  of  crime,  by  the  actual 
spectacle  of  the  awful  "  example  "  of  the  law  this  present  mode 
of  inflicting  the  same  penalty,  unseen,  unfelt,  unrealized,  and  to 
a  great  extent  unknown,  must  produce  much  less.  Now  there  is 
abundant  testimony  of  the  utter  inefficacy  of  the  former,  even 
upon  the  very  witnesses  of  the  spectacle  themselves.  The  poor 
wretch  Leadings,  who  was  recently  executed  in  this  city,  for  a 
very  brutal  murder,  had  witnessed  an  execution.  "  It  is  notori- 
ous,"* says  Mr.  Buxton — (we  better  know  him  by  the  simpler 
title  under  which  he  was  so  long  endeared  to  our  hearts  by  his 
philanthropic  labors,  than  by  the  knightly  one  which  can  add 
no  honor  to  his  name,) — "  It  is  notorious  that  executions  very 
rarely  take  place,  without  being  the  occasion  on  which  new  crimes 
are  committed.  A  pickpocket  being  asked  by  the  chaplain  of 
Newgate,  how  he  could  venture  on  such  a  deed  at  such  a  time, 
very  frankly  replied,  '  That  executions  were  the  best  harvests 


iu  Parliament,  March,  1819. 
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that  he  and  his  associates  had,  for  when  the  eyes  of  the  specta- 
tors are  fixed  above,  their  pockets  are  unprotected  below.'  " 

In  a  recent  discourse  a  clergyman  of  this  city  mentioned,  that 
a  certain  conversation  in  which  he  had  been  a  participator  many 
years  since,  on  this  point,  viz.,  of  the  efficacy  of  the  terror  of 
executions,  was  interrupted  by  the  arrival  of  a  newspaper  contain- 
ing an  account  of  a  recent  execution,  in  England,  of  two  persons 
convicted  of  pocket-picking,  at  which/orty  arrests  were  made  for 
the  same  crime.  —  "  We  constantly,"  says  the  unhappy  Dr.  Dodd, 
himself  destined  at  a  subsequent  period  (1777)  to  suffer  the  same 
fate,  in  his  sermon  on  this  subject,  "hear  of  crimes  not  less 
flagitious  than  those  for  which  the  criminal  is  to  die,  perpetrated 
even  at  the  very  place  and  moment  of  his  punishment."  —  One  of 
the  jury  that  tried  and  convicted  poor  Dr.  Dodd,  was  himself  tried 
in  the  same  court,  the  Old  Bailey,  and  executed  on  the  same  gal- 
lows, Tyburn,  for  the  same  offence  (forgery)  within  two  years 
afterward.  And  so,  too,  it  is  said  of  Mr.  Fauntleroy,  the  cele- 
brated banker,  who  was  executed  for  the  same  crime,  that  the  idea 
of  committing  it  first  entered  his  mind  while  returning  home  from 
an  execution  which  he  had  witnessed  while  passing  one  morning 
along  the  street  in  front  of  Newgate.  —  "  One  grown  man,"  says 
Mr.  E.  G.  Wakefield,  (p.  177,)  "of  great  mental  powers  and 
superior  education,  who  was  acquitted  of  a  charge  of  forgery, 
assured  me  that  the  first  idea  of  committing  a  forgery  occurred 
to  him  at  the  moment  when  he  was  accidentally  witnessing  the 
execution  of  Fauntleroy."  —  "  The  Rev.  T.  Roberts,  of  Bristol," 
as  we  find  it  stated  in  the  Essay  above  referred  to  by  the  Rev. 
James  Peggs,  "  in  his  visit  to  prisons  in  England  from  time  to 
time,  has  fallen  in  with  many  convicts  under  sentence  of  death  : 
in  167  instances  he  inquired  of  the  malefactor,  whether  he  had  ever 
witnessed  an  execution.  It  turned  out  that  all  of  them,  excepting 
three,  had  been  spectators  in  the  crowd  upon  these  melancholy 
occasions,  which  the  legislature  designed  to  operate  as  warnings 
to  the  profligate.  So  much  for  the  '  efficacy  '  of  sanguinary  ex- 
amples in  deterring  from  crime  !"  —  "  Executions  are  of  no  use," 
says  Dr.  Forde,  above  referred  to  as  having  been  for  many  years 
the  Ordinary  of  Newgate,  "  either  for  punishing  criminals,  or  in- 
timidating others  from  the  perpetration  of  crimes."  —  Being  inter- 
rogated before  a  committee  of  parliament,  as  to  the  effect  produced 
by  capital  executions  on  the  minds  of  the  people,  Dr.  Forde's 
successor  in  the  same  office,  the  well  known  Dr.  Cotton,  answers  : 
"  I  think,  shock  and  horror,  at  the  moment,  upon  the  inexperienced 
and  the  young  ;  but  immediately  after  the  scene  is  closed,  forget- 
fulness  altogether  of  it,  leaving  no  impression  on  the  young  and 
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inexperienced.  The  old  and  experienced  thief  says,  the  chances 
have  gone  against  the  man  who  has  suffered  ;  that  it  is  of  no  con- 
sequence ;  that  it  is  what  was  to  be  expected  ;  making  n9  serious 
impression  on  the  mind.  I  have  had  occasion  to  go  into  the  press- 
yard  within  an  hour  and  a  half  of  an  execution,  and  I  have  there 
found  them  amusing  themselves,  playing  at  ball  or  marbles,  and 
appearing  precisely  as  if  nothing  had  happened." — "  To  those 
who  still  pertinaciously  advocate  the  cause  of  death  and  ven- 
geance," writes  the  very  sensible  author  of  Old  Bailey  Experi- 
ence, "  I  say,  if  it  can  be  shown  that  severe  punishments,  death 
especially,  have  not  operated  as  a  preventive,  but  have  rather  pro- 
moted crime,  then  all  the  arguments  of  those  who  advocate  their 
continuance  are  answered,  and  their  reasoning  confounded.  To 
prove  the  truth  of  this  proposition,  I  refer  to  the  evidence  and 
opinion  of  all  men  who  have  been  best  acquainted  on  the  subject ; 
also  to  the  tables  published  annually  of  increasing  delinquency  ; 
and  farther  to  the  incontrovertible  fact,  that,  in  the  memorable  era 
of  the  one-pound  note  prosecutions,  the  faster  they  hung  up  their 
victims,  the  more  rapidly  men  came  to  sacrifice  themselves  to  the 
gallows,  until  the  voice  of  their  blood  crying  from  the  ground 
began  to  alarm  even  those  employed  in  slaughtering  their  fellow- 
creatures."* — "  In  the  course  of  my  practice,"  testifies  a  solicitor 
who  had  practiced  for  more  than  twenty  years  in  the  criminal 
courts,  when  examined  before  a  parliamentary  committee,  "  I 
have  found  that  the  punishment  of  death  has  no  terrors  for  the 
common  thief;  indeed  it  is  much  more  the  subject  of  ridicule 
among  them,  than  of  serious  deliberation.  The  certain  approach 
of  an  ignominious  death  does  not  seem  to  operate  upon  them  ;  for 
after  the  warrant  has  come  down,  I  have  seem  them  treat  it  with 
levity.  I  once  saw  a  man  for  whom  I  had  been  concerned,  the 
day  before  his  execution ;  and  on  offering  him  condolence,  and 
expressing  my  concern  at  his  situation,  he  replied  with  an  air  of 
indifference,  '  players  at  bowls  must  expect  rubbers  ;'  and  this 
man  I  heard  say,  that  it  was  only  a  few  minutes,  a  kick  and  a 
struggle,  and  all  was  over.t  The  fate  of  one  set  of  culprits,  in 

*  The  following  table  of  the  number  of  forged  one-pound  bank-notes  discovered 
by  the  Bank  of  England,  within  the  period  of  this  celebrated  massacre,  will  serve 
to  give  some  idea  of  the  efficacy  of  capital  punishment  as  a  deterring  example  : 
Years.  Amounts. 

1814, £10,342 

1815, 14,085 

1816, 21,860 

1817, „ 28,412 

From  Jan.  1  to  April  10,  1818, 8,937 

t  Evidences  of  individual  cases  of  a  similar  kind  abound  ;  but  it  has  not  been 
thought  proper,  however  important  their  bearing  as  specimens,  to  swell  the  already 
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some  instances,  had  no  effect,  even  on  those  who  were  next  lobe 
reported  for  execution  ;  they  play  at  ball  and  pass  their  jokes  as 
if  nothing  was  the  matter.  I  have  seen  the  last  separation  of 
persons  about  to  be  executed  ;  there  was  nothing  of  solemnity 
about  it,  and  it  was  more  like  the  parting  for  a  country  journey 
than  taking  their  last  farewell.  I  mention  these  things  to  show 
what  little  fear  common  thieves  entertain  of  capital  punishment, 
and  that,  so  far  from  being  arrested  in  their  wicked  courses,  by 
the  distant  possibility  of  its  infliction,  they  are  not  even  intimidated 
by  its  certainty." 

Another  witness,  before  the  same  committee,  one  of  the  ma- 
gistrates of  London,  being  asked,  whether  he  thought  that  capital 
punishment  had  much  tendency  to  deter  criminals  from  the  com- 
mission of  offences,  answered  :  "  I  do  not During 

one  sitting,  as  a  magistrate,  three  persons  were  brought  before 
me  for  uttering  forged  notes.  During  the  investigation  I  dis- 
covered that  those  notes  were  obtained  from  a  room  in  which  the 
body  of  a  person  named  Wheller  (executed  on  the  preceding  day 
for  the  same  offence)  then  lay,  and  that  the  notes  in  question  were 
delivered  for  circulation  by  a  woman  with  whom  he  had  been 
living.  This  is  (he  adds)  a  strong  case,  but  I  have  no  doubt  that 
it  is  but  one  of  many  others."*/  "  I  never  missed  an  opportunity," 

too  extended  bulk  of  this  Report  by  a  reference  to  them.  "  Un  mauvais  quart- 
d'heure  est  bientot  paste,"  was  the  often  quoted  saying  of  the  celebrated  French 
robber,  Cartouche. 

*  Another  strikingly  similar  instance  of  this,  though  even  a  much  stronger  one, 
we  find  related  by  Mr.  Livingston,  (from  whom  the  twa  preceding  are  taken,)  on  the 
authority  of  a  gentleman  at  a  public  meeting  in  Southampton,  England,  as  having 
been  detailed  by  Mr.  Buxton.  "  An  Irishman,  found  guilty  of  issuing  forged  bank- 
notes, was  executed,  and  his  body  delivered  to  his  family.  While  the  widow  was 
lamenting  over  the  corpse,  a  young  man  came  to  her  to  purchase  some  forged  notes. 
As  soon  as  she  knew  his  business,  forgetting  at  once  both  her  grief  and  the  cause 
of  it,  she  raised  up  the  dead  body  of  her  husband,  and  pulled  from  under  it  a  parcel 
of  the  very  paper  for  the  circulation  of  which  he  had  forfeited  his  life.  At  that 
moment  an  alarm  was  given  of  the  approach  of  the  police  ;  and  not  knowing  where 
else  to  conceal  the  notes,  she  thrust  them  into  the  mouth  of  the  corpse,  and  there 
the  officers  found  them."  Mr.  Rantoul  relates  that  an  execution  which  took  place 
at  Worcester,  for  the  crime  of  rape,  on  the  8ih  of  December,  1825,  was  shortly 
afterward  followed  by  an  attempt,  by  a  brother  of  the  criminal,  to  commit  the  same 
offence  for  which  his  own  brother  had  just  lost  his  life.  The  cases  have  been  nume- 
rous, in  which  the  fact  that  near  relatives  have  perished  on  the  gallows  has  not  pre- 
vented the  perpetration  of  crimes  leading  necessarily  to  the  same  fete.  The  notori- 
ous Patty  Cannon,  for  instance,  who  committed  numerous  murders  in  Delaware,  and 
who  destroyed  herself  by  poison  after  her  arrest,  had  had  a  father  who  was  hung 
for  murder,  and  a  brother  for  horse-stealing.  At  the  execution  of  the  notorious- 
pirate  Gibbs,  a  few  years  ago,  in  New  York,  a  witness  was  present  who  declared 
positively  that  he  had  actually  seen  him  hung  on  a  former  occasion,  for  the  same 
crime,  at  some  port  in  South  America.  He  insisted  that  he  recognised  him  beyond 
the  possibility  of  mistake,  by  certain  peculiar  marks  of  identity  ;  and  when  we  COD- 
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writes  Mr.  E.  G.  Wakefield,  "  of  leading  prisoners  whose  sen- 
tence of  death  had  been  remitted  by  the  Council  or  the  Secretary 
of  State,  to  converse  with  me  about  executions,  and  the  effect  of 
those  shows  on  the  individual  thus  led  to  express  his  own  feelings. 
With  a  great  many  capital  convicts  whose  sentences  had  been 
remitted,  I  held  a  dialogue  to  the  following  effect.  Indeed,  what 
follows  is  copied,  omitting  some  oaths,  from  a  note  made  at  the 
time,  of  a  conversation  held  with  a  convict  who  was  within  an  ace 
of  being  hanged  for  coining.  Q.  '  Have  you  often  seen  an  exe- 
cution ?'  A.  '  Yes.'  Q.  '  Did  not  it  frighten  you  T  A.  '  No  ;  why 
should  it  T  Q.  '  Did  it  not  make  you  think  that  the  same  would 
happen  to  yourself?'  A.  '  Not  a  bit.'  Q.  '  What  did  you  think, 
then  ?'  A.  '  Think  ?  why  I  thought  it  was  a  d — d  shame.'  Q. 
*  Now,  when  you  have  been  going  to  run  a  great  risk  of  being  caught 
and  hanged,  did  the  thought  never  come  within  your  head,  that 
it  would  be  as  well  to  avoid  the  risk  ?'  A.  l  Never.'  Q.  'Not 
when  you  remembered  having  seen  men  hanged  for  the  same 
thing  ?'  A.  '  Oh,  I  never  remembered  anything  about  it ;  and  if  I 
had,  what  difference  would  that  make  ?  We  must  all  take  our 
chance.  I  never  thought  it  would  fall  on  me,  and  don't  think  it 
ever  will.'  Q.  '  But  if  it  should  T  A.  '  Why,  then,  I  hope  I  shall 
suffer  like  a  man — where's  the  use  of  snivelling?'"  (p.  178.) 
"  Upon  hardened  offenders,"  Mr.  Wakefield  adds,  "  the  execution 
makes  no  more  impression  than  the  death  of  a  fly ;  while  it  is 
apt  to  convert  the  merely  dishonest  into  the  most  violent  and  reck- 
less of  criminals Let  the  schoolmaster  of  Newgate  be 

examined,  and  he  will  prove,  that,  for  some  days  after  every  con- 
viction, a  common  amusement  of  the  boys  is  to  play  the  scene 
over  again ;  one  boy  acting  the  convict,  another  the  Ordinary,  a 
third  the  sheriff,  and  a  fourth  the  hangman.  I  have  seen  this 
done  many  times  ;  and  on  one  occasion,  before  the  bodies  of  the 
men  just  hanged  had  been  removed  from  the  scaffold."  (p.  180-2.) 
At  the  very  moment  when  the  committee  finds  itself  engaged 
in  the  discussion  of  this  part  of  their  subject,  the  newspapers  of 
the  day  bring  the  account  of  the  conclusion  of  a  trial,  in  an  ad- 
jacent Stale,  for  one  of  the  most  horrible  murders  which  have 
ever  darkened  our  criminal  records  ;  and  exhibit  a  perfect  cool- 
ness and  indifference  to  his  fate  on  the  part  of  the  wretched  cri- 
minal, before  the  very  echoes  of  his  awful  sentence  had  yet  died 

aider  the  not  infrequent  cases  which  have  occurred  of  resuscitation  after  hanging — 
(a  distinguished  physician  now  in  New  York,  states  that  he  has,  in  the  course  of 
his  life,  taken  part  in  three  such  cases) — the  story  is  not  incredible. — At  any  rate, 
there  are  numerous  cases  known  in  which  criminals  who  have  narrowly  escaped 
death  for  an  attempted  crime,  have  made  its  repetition  the  first  object  of  their  newly 
acquired  liberty. 
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away,  affording  a  commentary  pregnant  with  instruction  on  the 
doctrine  of  the  efficacy  of  the  danger  of  capital  punishment,  to 
deter  from  crime  those  minds  from  which  such  crimes  usually 
proceed.* 

"  Robberies  on  the  highway,"  says  Montesquieu,!  "  were  com- 
mon in  some  states  :  In  order  to  put  a  stop  to  them,  they  invented 
the  punishment  of  the  wheel,  which  prevented  them  for  some 
time.  Soon  after,  however,  they  continued  to  rob  on  the  highway 
as  before.  In  our  own  days  desertion  was  very  frequent ;  the 
government  enacted  the  punishment  of  death  against  deserters, 
but  the  number  of  deserters  is  not  lessened ;" — upon  which  Pinel 
adds  the  remark,  in  his  dissertation  on  this  subject,  published  in 
1780,  "  It  is  now  some  time  since  a  philosophic  minister  abolished 
this  punishment  in  France,  by  substituting  six  years'  imprisonment 
for  it,  and  desertion  has  not  become  more  frequent.  This  single 
fact  decides  the  question ;  for  there  is  no  better  ground  of  pre- 
sumption, than  from  what  is  to  what  may  be." 

But  the  committee  refrain  from  accumulating  higher  and  higher 
the  mass  of  testimony  which  might  be  presented  on  this  point,  to 
show  the  inefficacy  of  the  danger  of  death  as  a  deterring  motive, 
especially  in  comparison  with  the  powerful  influences  by  which 
men  are  driven  to  great  crimes.  Nor  will  they  pause,  from  the 
direct  line  of  their  present  inquiry,  to  dwell  on  any  subtle  meta- 
physical analysis  of  the  causes — deeply  as  they  may  be  buried  in 

*  Trial  of  Peter  Robinson,  at  New  Brunswick,  for  the  murder  of  Mr.  Suydam, 
closed  March  25th.  After  the  verdict  of  guilty,  and  sentence  for  execution  on  the 
16th  April, — on  the  removal  of  the  prisoner  from  the  bar  :  "  Here  the  rush  was  tre- 
mendous to  get  a  sight  of  the  prisoner.  The  ladies  in  particular,  were  all  anxious 
to  see  how  he  looked.  Finally,  he  was  removed  between  two  officers,  through  the 
crowd,  to  the  jail,  about  300  yards  distance.  He  smiled,  as  usual,  to  the  crowd,  and 
said  to  the  sheriff,  «  Remember,  you  must  share  the  fees  with  me  that  you  get  for 
hanging  me.' 

"  And  such  was  his  hardened  indifference  to  the  last  moment,  that,  after  he  was 
ironed  and  locked  up  in  his  cell,  he  said  to  the  jailer — '  As  I  am  a  carpenter,  I 
think  I  ought  to  be  employed  to  help  build  my  own  gallows,  and  I  could  make  my 
own  coffin,  and  give  my  wife  the  money.  All  I  ask  is  a  snug  platform  and  a  strong 
rope  ;  and  if  Jakey  Edmonds  goes  to  Heaven,  I  don't  want  to  go  there.  I  won't 
have  a  d — d  priest  come  near  me.' 

"The  Court  ordered  that  his  wife  and  child  might  see  him,  at  all  times  consistent 
with  the  prisoner's  safety,  and  in  the  presence  of  some  of  the  proper  authorities. 
But  that  she  was  to  have  no  direct  intercourse  with  him,  nor  to  see  him  alone — and 
she  is  to  be  searched  carefully  before  she  enters  his  cell.  A  juror  asked  Peter  how 
he  felt  at  last,  and  he  said, '  First  rate  /' 

"  Such  is  the  last  buttheclosingscene  of  this  sad  tragedy.  To  the'prisoner,  judging 
from  his  conduct  and  conversation,  it  was  a  source  of  interest  and  apparent  amuse- 
ment. Such  and  so  various  are  the  ways  of  man". — N.  Y.  Herald,  March  26. — See 
also  Note  to  the  Appendix. 

t  Spirit  of  Laws,  book  vi.  chap.  xii. 
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the  hidden  recesses  of  our  spiritual  nature — to  which  this  undeni- 
able truth  is  to  be  referred.  Whether  there  be,  as  Mr.  Fazakerly 
said  on  the  floor  of  Parliament,  in  the  year  1744,  "  something  in 
the  nature  of  man  that  disdains  to  be  terrified  ;  and  therefore  se- 
vere punishments  have  never  been  found  effectual  for  preventing 
any  sort  of  crime  ;" — or  whether  the  number  be  so  far  more  widely 
extended  than  we  are  wont  to  allow  ourselves  to  imagine,  of  those 
whom  a  disbelief  in  a  future  state,  or  a  sense  of  intolerable  hard- 
ship and  evil  in  the  present,  may  render  really  at  bottom,  so  long 
as  the  actual  death-pang  is  yet  at  a  distance,  indifferent  to  life  ; — 
whether  there  sleep  within  the  breast  of  man  certain  dark  and 
mysterious  sympathies  with  the  thought  of  that  death  and  that 
futurity  which  await  his  nature,  tending  to  invest  any  act  expressly 
forbidden  by  that  penalty  with  an  unconscious  and  inexplicable 
fascination,  that  attracts  his  thoughts  to  it,  in  spite  of  their  very 
shuddering  dread  ;  and  bids  his  imagination  brood  over  its  idea, 
till  out  of  those  dark  depths  in  his  own  nature  wherein  this  process 
is  dimly  and  silently  at  work,  comes  gradually  forth  a  monstrous 
Frankenstein  birth,  of  Temptation,  which  acquires  over  the  already 
impaired  moral  energies  of  his  own  better  being  a  power  always 
dangerous,  and  too  often  fatal,  to  weak  and  wayward  humanity  ; — 
whether  in  these,  or  any  similar  ideas,  an  explanation  is  to  be 
sought  of  the  fact  in  question,  the  committee  will  not  undertake 
to  consider.  They  content  themselves  with  the  reassertion,  which 
the  evidence  already  adduced  justifies  them  in  making,  of  the  im- 
portant truth  they  have  here  been  considering,  namely,  that  the 
fear  of  the  penalty  of  death  is  no  effective  deterring  motive  to  ar- 
rest even  the  slighter  inclinations  which  lead  men  to  the  commis- 
sion of  petty  offences, — far  less,  to  stay  the  sweep  of  the  powerful 
impulses  by  which  alone  souls  of  a  peculiar  temper  are  urged  to 
the  perpetration  of  great  ones. 

Is  there  then  no  preventive  punishment  which  can  be  made 
adequate  to  the  purpose,  so  far  as,  under  the  influence  of  our  im- 
perfect social  arrangements,  the  prevention  of  this  last  and  worse 
of  crimes,  murder,  may  be  possible  ?  For  the  answer  we  would 
refer  to  Mr.  Livingston.  After  the  passage  already  above  quoted, 
(page  66,)  he  thus  proceeds  :  "  But  present  other  consequences 
more  directly  opposed  to  the  enjoyments  which  were  anticipated 
in  the  commission  of  the  crime,  make  those  consequences  perma- 
nent and  certain,  and  then,  although  milder,  they  will  be  less 
readily  risked  than  the  momentary  pang  attending  the  loss  of  life  ; 
study  the  passions  which  first  suggested  the  offence,  and  apply 
your  punishment  to  mortify  and  counteract  them.  The  ambitious 
man  cannot  bear  the  ordinary  restraints  of  government — subject 
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him  lo  those  of  a  prison  ;  he  could  not  endure  the  superiority  of 
the  most  dignified  magistrate — force  him  to  submit  to  the  lowest 
officer  of  executive  justice  ;  he  sought  by  his  crimes  a  superiority 
above  all  that  was  most  respectable  in  society — reduce  him  in  his 
punishment  to  a  level  with  the  most  vile  and  abject  of  mankind. 
If  avarice  suggested  the  murder — separate  the  wretch  forever  from 
his  hoard ;  realize  the  fable  of  antiquity ;  sentence  him,  from  his 
place  of  penitence  and  punishment  to  see  his  heirs  rioting  on  his 
spoils  ;  and  the  corroding  reflection  that  others  are  innocently  en- 
joying the  fruits  of  his  crime,  will  be  as  appropriate  a  punishment 
in  practical,  as  it  was  feigned  to  be  in  poetical,  justice.  The  ra- 
pacious spendthrift  robs  to  support  his  extravagance,  and  murders 
to  avoid  detection ;  he  exposes  his  life  that  he  may  either  pass  it 
off  in  idleness,  debauchery,  and  sensual  enjoyment,  or  lose  it  by  a 
momentary  pang, — disappoint  his  profligate  calculations ;  force 
him  to  live,  but  to  live  under  those  privations  which  he  fears  more 
than  death ;  let  him  be  reduced  to  the  coarse  diet,  the  hard  lodg- 
ing, and  the  incessant  labor  of  a  penitentiary.  Substitute  these  pri- 
vations, which  all  such  offenders  fear,  which  they  have  all  risked 
their  lives  to  avoid ;  substitute  these  for  that  death  which  has  little 
terror  for  men  whose  passions  or  depravity  have  forced  them  to 
plunge  in  guilt,  and  you  establish  a  fitness  in  the  punishment  to  the 
crime ;  instead  of  a  momentary  spectacle,  you  exhibit  a  lesson  that 
is  every  day  renewed  ;  and  you  make  the  very  passions  which  caus- 
ed the  offence,  the  engines  to  punish  it,  and  prevent  its  repetition." 

The  substitute  proposed  by  the  committee,  for  the  punishment 
of  death,  is,  as  will  appear  more  fully  below,  solitary  imprisonment 
for  life,  with  labor,  placed  beyond  the  reach  of  either  Executive 
or  Legislative  clemency.  It  may  safely  be  left  to  the  mind  of 
every  nearer  of  the  mere  mention  of  so  dreadful  a  doom,  to  decide 
which  of  the  two,  in  prospective,  as  the  alternative  penalties  of 
crime,  would  exert,  upon  the  mind  of  the  man  who  might  be  brood- 
ing over  the  idea  of  such  a  temptation,  the  strongest  influence  to 
arrest  the  incipient  purpose  ;  or  its  execution,  even  after  decision. 

The  truth  is  undoubtedly,  as  it  is  urged  by  Mr.  Livingston,  that 
to  those  passions,  and  those  motives,  from  which  proceed  the  great 
crimes  visited  by  us  with  the  penalty  of  death,  the  anticipation  of 
such  an  imprisonment — perpetual,  hopeless,  and  laborious — in- 
volving civil  death,  with  the  total  severance  of  all  the  social  ties 
that  bound  the  convicted  culprit  to  the  world — under  a  brand  of 
ignominy  and  a  ban  of  excommunication  from  his  race,  than  which 
alone  it  is  difficult  to  imagine  a  more  fearful  doom — would  operate 
as  a  far  more  powerful  control  and  check,  than  the  fear  of  a  hun- 
dred deaths.  The  evil  passions  by  which  the  hand  of  the  mur- 
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derer  is  usually  armed,  and  his  heart  hardened  and  maddened,  will 
shrink  back  with  horror  from  the  contemplation  of  such  a  penalty, 
which  would  rather  be  stimulated  on,  in  the  fierce  excitability  of 
their  nature,  by  the  thought  of  daring  a  speedy  death  as  the  worst 
alternative  that  is  to  befall .  In  such  states  of  mind — restless,  reck- 
less, wretched — fevered  with  a  corroding  and  consuming  moral 
disease — haunted  by  monstrous  phantoms  of  his  own  dark  thoughts 
and  malignant  feelings,  like  tormenting  demons  that  scourge  his 
soul  with  whips  of  fire — states  of  mind  so  intolerable  as  to  impel 
their  victims  to  overleap  all  those  natural  restraints  of  human  in- 
stincts and  human  sympathies,  which  God  has  planted  in  every 
heart  to  bid  it  revolt  from  the  idea  of  the  cold  and  wilful  shedding 
of  human  blood — the  thought  of  death  would  be,  in  the  great  ma- 
jority of  instances,  a  relief  rather  than  a  subject  of  dread  ;  while, 
on  the  contrary,  that  of  such  an  imprisonment  as  is  here  in  ques- 
tion would  be,  indeed,  of  all  appalling  things  the  most  appalling. 
Under  the  consciousness  of  an  insult — the  lie,  a  blow,  or  even  a 
motion  or  a  look — whether  known  by  others  or  not — it  is  a  com- 
mon thing  to  hear  that  men  "  cannot  live,"  without  atonement, 
without  the  effacement  of  the  spot  resting  on  their  honor ; — and 
this  of  men  of  education,  of  religious  associations,  and  cultivated 
moral  sentiments  ; — nor  confined  to  a  few,  as  exceptional  cases, 
but  extending  often  throughout  a  whole  community,  as  a  pervading 
habit  of  sentiment,  as  the  general  rule.  How,  then,  must  it  be  in 
the  breasts  of  those  men  from  whom,  under  the  sway  of  the  pas- 
sions and  the  motives  by  which  they  are  usually  impelled,  proceed 
those  deadly  and  desperate  crimes  which  we  punish  with  death  ! 
How  common  the  remark  among  such,  that  "  they  can't  more  than] 
hang  me  !"  And  on  the  other  hand  how  common — our  experi  \ 
ence  justifies  us  in  saying,  almost  universal — the  remark,  among 
all  classes,  on  the  first  presentation  of  the  idea  of  the  two  alter- 
natives, between  a  prompt  death,  (known  to  be  one  of  little  phy- 
sical suffering,  generally  of  none  at  all,)  and  a  weary,  endless, 
toiling  imprisonment,  "  Give  me  the  former,  and  spare  me  the 
latter  /"  Point  out  one  man  who  will  brave  such  a  fate  for  the 
indulgence  of  the  motives  that  urge  him  to  crime,  and  we  will 
point  to  a  thousand  who  will  laugh  to  scorn  the  threatened  danger 
of  a  mere  possible  death. 

What  stronger  argument  in  favor  of  the  proposed  substitution 
could  be  adduced  by  any  of  its  friends,  than  is  presented  by  its 
very  opponents,  when  they  exclaim  against  the  cruelty  of  that 
"  philanthropy  "  which  would  rescue  the  criminal  from  the  one 
fate,  to  plunge  him  into  the  other ! 

Let  it  not  be  replied,  that,  when  the  actual  hour  arrives  of  facing 
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this  "  grim  king  of  terrors,"  there  are  few  who  would  not  cling  to 
life  on  any  condition  of  imprisonment  or  suffering.*  Even  if  this 
be  true  to  the  extent  assumed  by  the  objection,  the  question  under 
consideration  relates  to  the  deterring  influence  on  men's  minds, 
when  both  are  yet  in  distant  prospective.  And  the  committee  are 
at  a  loss  to  conjecture  how  the  views  above  expressed  in  relation 
to  it,  can  fail  to  command  the  immediate  and  decided  acquiescence 
of  every  member  of  this  body. 

The  respective  degrees  of  efficacy  of  the  two  modes  of  punish- 
ment referred  to,  for  that  which  all  admit  to  be  the  sole  legitimate 
object  of  all  penal  legislation,  the  prevention  of  crime,  have  here 
been  compared  on  the  basis  of  an  equal  certainty  in  their  infliction. 
But  ought  the  comparison,  with  respect  to  their  practical  applica- 
tion, to  rest  on  that  basis  ?  The  answer  to  this  question  intro- 
duces to  our  consideration  one  of  the  most  important  elements  of 
this  general  inquiry. 

The  uncertainty  of  conviction,  by  juries,  for  capital  offences, 
has  grown  almost  into  a  proverb.  There  can  be  no  criminal  law- 
yer in  this  State,  of  any  extended  practice  or  observation,  by  whom 
this  remark  will  not  be  received  as  a  truism.  Even  after  the 
rejection  from  the  panel,  by  challenge,  of  all  who  have  formed  a 
decided  principle  of  action  or  opinion  on  this  subject,  juries  are 
always,  and  will  always  be,  powerfully  swayed  in  their  judgment, 
as  well  as  in  their  feelings,  by  that  horror  of  shedding  the  blood 
of  their  fellow-man,  which  the  laws  of  God  have  planted  too  deeply 
in  the  hearts  of  all  to  be  eradicated,  however  it  may  be  weakened, 
by  the  influence  of  any  laws  of  man.  In  the  clearest  cases,  it  is 
constantly  seen  they  will  not  convict ;  and  the  criminal,  what- 
ever both  the  heinousness  and  the  certainty  of  his  guilt,  must  be 
singularly  unfortunate  indeed,  if  the  ingenuity  and  eloquence  of  an 
able  advocate  cannot  find,  in  the  circumstances  of  the  case,  some 
point  or  other,  great  or  small,  on  which  he  can  urge  to  the  hearts 
or  the  imagination  of  the  jury  such  appeals,  as  cannot  be  counter- 
acted without  extreme  difficulty  by  the  sober  voice  of  truth  and 
justice.  It  is  vain  to  talk  of  the  juror's  oath.  They  will  violate 
them,  by  what  their  consciences  regard  as  only  pious  perjuries, 
under  a  thousand  pleas  of  technical  deficiencies  or  imperfections 
of  evidence,  however  immaterial  in  their  nature.  In  strong  cases 
they  will  do  it  openly,  and  without  even  a  shadow  of  other  reason 

*  Even  the  number  of  these  is  not,  probably,  so  small  as  many  may  suppose. 
The  man,  for  instance,  who  was  executed  a  few  weeks  ago  in  Albany,  Leadings, 
did  not  sympathize  at  all  with  the  efforts  made  to  save  his  life.  He  preferred  the 
execution  of  his  sentence  to  a  remission  of  it,  with  a  limited  imprisonment,  and  only 
wished  to  have  it  over,  the  sooner  the  better. 
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or  justification,  than  simply  this  invincible  repugnance  which 
holds  back  their  hands  from  the  deed  of  blood.* 

"  However  the  law-givers,"  says  the  author  of  Anti-Draco,\ 
"  may  be  responsible  for  the  spirit  or  the  laws,  it  is  the  people 
who  work  the  machinery  of  justice.  As  prosecutors,  as  wit- 
nesses, as  jurors,  the  operative  process  of  criminal  law  is  in  their 
hands  ;  and  if  its  spirit  be  of  such  a  character  as__Jo  excite  their 
repugnance,  the  machinery  by  which  it  is  to  be  executed  will  not 
work  well."  And  he  gives  the  following  decisive  illustration  of 
the  effect,  on  the  minds  and  verdicts  of  juries,  of  the  difference 
between  the  two  modes  of  punishment :  "  By  the  last  papers  con- 
nected with  this  subject  (forgery)  which  have  been  laid  upon  the 
table,  it  appears  that,  during  the  nine  years  ending  in  1828,  there 
have  been  708  persons  committed  on  the  capital  charge  of  forgery, 
and  that  out  of  these  no  less  than  334  got  off;  while  out  of  558 
who  had  been  committed  on  the  minor  charge  not  capital,  only  57 
got  off," — in  the  one  case  about  one-half,  and  in  the  other  about 
one-tenth.  "  It  is  vain,"  was  a  remark  of  Mr.  Canning,  "  to  sup-  ' 
pose  that  jurors  will  enforce  your  laws  which  are  repugnant  to  ' 
the  best  feelings  of  our  nature."  And  the  following  anecdote, 

*  For  example,  Mr.  Montagu  refers  to  the  case  of  Bridget  McAllister,  charged 
with  stealing  a  ten-pound  note— either  that  or  nothing.     The  fact  is  proved  beyond 

a  doubt,  and  she  is  found  guilty  of  stealing under  the  value  of  forty  shillings  ; 

oo  as  to  exempt  from  the  capital  penalty.  John  Meakings  is  indicted  for  stealing  a 
pocket-book  containing  eight  bank-notes  of  ten  pounds  each,  and  two  drafts  of  the  same 
denomination,  and  his  conviction  is  of  stealing  to  the  value  of  thirty-nine  shillings- 
Nor  are  the  verdicts  of  which  these  are  specimens  susceptible  of  the  excuse  of  ha- 
ving reference  to  the  modern  depreciation  of  money.  They  are  to  be  found  in  great 
numbers  before  any  sensible  diminution  had  taken  place  in  the  value  of  money,  below 
the  standard  at  the  date  of  the  statutes  creating  the  offences  in  question.  In  1732, 
for  example,  Elizabeth  Hobbs  is  tried  (under  a  statute  less  than  twenty  years  old) 
for  stealing,  in  a  dwelling-house,  one  broad  piece,  two  guineas,  two  half  guineas,  and 
forty-four  shillings.  She  confesses  the  fact,  is  found  guilty,  but  the  money  is  found 
to  be  worth  only  thirty-nine  shillings.  Mary  Bradley,  in  the  same  year,  is  indicted 
for  stealing,  in  a  dwelling-house,  lace  which  she  had  offered  for  sale  for  twelve  gui- 
neas, and  for  which  she  had  refused  eight  guineas  ;  she  is  found  guilty  of  stealing  to 
the  value  of  thirty-nine  shillings.  William  Sherrington,  in  the  same  year,  is  found 
guilty  of  stealing  privately,  in  a  shop,  goods  which  he  had  actually  sold  for  twenty- 
live  shillings,  and  the  jury  find  that  they  were  worth  4s  lOd — five  shillings  being  in 
that  case  the  line  of  division  between  the  capital  and  the  minor  offence.  A  remarka- 
ble case  is  that  of  George  Dawson  and  Joseph  Hitch,  who  were  indicted  and  con- 
victed of  stealing  together,  in  company,  the  same  goods, — which  were  found  to  be, 
in  the  case  of  the  one,  of  the  value  of  five  shillings  and  upward,  and  in  the  case  of 
the  other,  of  only  4s  lOd — the  difference  being  caused  by  the  fact  that  the  one  was 
a  first,  and  the  other  an  old,  offender.  In  Philadelphia,  too,  we  have  a  case  (4  Dal- 
las) of  a  boy,  named  Dillon,  who,  on  being  tried  for  arson,  the  crime  being  capital, 
is  found  not  guilty ;  and  on  being  then  tried  again  for  a  misdemeanor,  on  the  same 
facts  and  same  evidence,  is  found  gmlty. 

t  London,  1830. 
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which  Mr.  Benlham  relates,  alone  speaks  volumes :  "  Do  you 
take  notice  of  that  juryman  dressed  in  blue  ?"  said  one  of  the 
judges  at  the  Old  Bailey  to  Judge  Nares.  "  Yes."  "  Well,  then, 
take  my  word  for  it,  there  will  not  be  a  single  conviction  to-day 
for  any  capital  offence."  The  observation  proved  true, — and  who 
has  not  frequently  had  occasion  to  observe  how  many  of  our  jury 
men  are  "  dressed  in  blue  /"'  M.  Lucas  bears  the  same  testimony 
respecting  the  French  juries,  and  adds  :  "  There  is  scarcely  a  list 
of  juries  at  the  present  day  that  does  not  contain  men  who  expe- 
rience a  conscientious  and  almost  invincible  repugnance  to  send 
one  of  their  fellow-creatures  to  the  scaffold." — "Nothing  can 
prove  the  impolicy  and  injustice  of  a  system  more  clearly,"  says 
the  author  of  the  Strictures  on  Capital  Punishment,*  "  than  that 
it  is  involuntarily  opposed  to  the  best  feelings  of  the  most  virtuous 
men.  The  effects  of  their  forbearance  are  scarcely  less  porten- 
tous, although  less  dismal,  than  the  cool  performance  of  their  duty. 
It  produces  a  variety  of  collateral  evils,  varying  with  the  condition 
of  the  party  relenting,  and  establishes  one  great  and  perpetual 
source  of  villany,  which  arises  alike  from  the  mercy  from  whom- 
soever it  is  extended.  If  the  injured  party  declines  the  prosecu- 
tion, the  criminal,  undisgraced  and  unpunished,  is  emboldened  by 
success  to  plunge  into  blacker  guilt.  If  the  jury  acquit,  where 
the  evidence  urges  them  to  condemn,  they  violate  the  sacred 
obligation  by  which  they  are  bound.  They  look  on  perjury  as 
an  amiable  weakness ;  and  even  value  themselves  on  an  act 
which  shakes  purity  and  justice  to  the  very  centre." 

None  that  have  ever  attended  our  criminal  courts,  in  capital 
cases,  can  have  failed  to  notice  the  operation  of  the  principle  here 
referred  to,  in  a  manner  the  most  subversive  of  the  ends  of  justice, 
and  the  most  dangerous  to  the  security  of  the  community.  In 
nine  cases  in  ten,  the  prisoner  is  converted  into  an  object  of  all 
but  universal  sympathy  and  interest.  The  heinousness  of  his 
crime  is  half  forgotten  ;  the  dread  and  unnatural  awfulness  of  the 
doom  depending  on  the  issue  of  his  case  is  alone  remembered, — 
especially  if  he  has  youth  or  any  other  circumstance  in  his  favor 
calculated  in  the  least  degree  to  touch  the  heart  of  man  or  woman ; 
and  every  effort  is  exhausted  to  save  him,  by  court,  jury,  witness, 
and  public,  who  all  become  enlisted  in  one  common  though  tacit 
conspiracy  against  the  cause  of  the  public  justice  and  the  public 
security ;  the  prosecuting  attorney  usually  standing  alone — alone 
with  the  law — to  resist  the  one,  and  protect  the  other.  More  or 
less  of  the  jury,  too,  often  find  their  minds  so  disturbed  by  the 
reflections  on  the  subject  of  the  lawfulness  of  capital  punishment, 
*  The  Pamphleteer,  vol.  III.  p.  143. 
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which  have  been  stimulated  by  counsel,  but  which  had  never 
before  assumed  any  such  distinct  and  definite  form  as  to  prevent 
them  from  taking  their  seats  as  jurors,  that  they  will  not,  under 
any  circumstances,  convict ;  and  in  the  choice  between  the  two, 
regard  the  perjury,  on  such  an  occasion,  as  the  less  offence  in  the 
eye  of  the  God  in  whose  name  they  took  the  oath  they  thus 
directly  violate.  On  this  point  it  is  unnecessary  to  dwell.  None 
will  question  the  truth  here  presented.  And  none  can  either 
compute  the  number  of  criminals  who  have  thus  been  let  loose 
on  society,  scot  free  of  all  penalty,  and  emboldened  and  hardened 
by  a  first  impunity  ;  nor  form  any  conception  of  the  amount  of 
evil  which  has  had  its  origin  in  this  cause,  in  casting  upon  the 
administration  of  the  law  an  uncertainty  in  the  last  degree  preju- 
dicial to  all  the  policy  of  penal  justice.  That  this  important 
chance  of  escape  enters  largely  into  the  calculations  of  those  who 
may  meditate  the  commission  of  crimes  bringing  them  within  its 
application,  who  can  doubt  ?  And  he  must  be  very  slenderly 
endowed  with  inventive  powers  who  could  not,  in  his  preparations 
for  a  murder,  so  combine  his  circumstances — by  a  feigned  insanity 
or  eccentricity  of  conduct,  in  advance,  for  instance,  or  by  leaving 
open  some  avenue  for  the  possibility  of  a  doubt  of  his  identity  or 
guilt, — as  to  secure  to  himself  before  a  jury,  in  the  event  of  a 
detection,  a  chance  of  an  acquittal  which  it  would  require  no  great 
degree  of  daring  to  risk. 

"  The  efficaciousness  of  punishments,"  confesses  M.  Urtis,* 
writing  in  support  of  the  punishment  of  death,  "  resides  entirely 
in  the  opinion  the  wickedly  disposed  will  form  for  themselves,  of 
the  greater  or  less  degree  of  probability  of  their  infliction."  And 
is  not  this  admission,  taken  in  connexion  with  all  that  has  pre- 
ceded, at  once  a  complete  and  decisive  settlement  of  the  whole 
question  ?  The  axiom  is  familiar  to  all,  that  it  is  the  certainty 
and  not  the  severity  of  the  punishment  which  deters  from  the 
crime.  Increased  severity  is  more  than  merely  impotent  and 
useless,  as  a  supposed  equivalent  for  diminished  certainty ; — 
"  the  evil  of  impunity,  side  by  side  with  the  evil  of  severity  of 
punishment,"  says  Victor  Hugo,t  "  two  bad  things  which  vainly 
try  to  correct  each  other." 

Nor  have  we  to  regard  this  evil  merely  in  the  degree  in  which 
we  are  at  present,  and  have  long  been,  compelled  to  recognise 
its  existence.  It  is  one  which  is  daily  increasing,  as  the  sentiment 
which  is  its  source  is  daily  extending  and  deepening  its  hold  upon 
the  minds  and  hearts  of  the  community.  And,  independently  of 

*  N£cessit6  du  maintien  de  la  Peine  de  Mort,  Paris.  1831. 
t  Nbtro  Dame  de  Paris. 
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its  notorious  and  powerful  influence  on  juries,  who  can  say  how 
large  the  number  is  already,  whom  no  considerations  of  either 
private  resentment  or  public  duty  could  tempt  to  become  acces- 
sories to  one  of  these  "  judicial  murders  "  of  a  fellow-rnan,  guilty 
and  blood-stained  though  he  may  be,  in  the  capacities  of  informers 
or  prosecuting  witnesses  ? 

Were  the  punishment  imprisonment  for  life,  a  very  different 
spirit  would  pervade  judge,  jury,  witness,  prosecutor — in  a  word, 
the  whole  community.  While  we  can  never  have  any  reason  to 
apprehend  any  undue  extreme  of  severity  against  a  prisoner,  the 
minds  of  all  would  be  earnestly  bent  on  establishing  the  truth  and 
validity  of  his  guilt  or  innocence,  with  a  determination — prompted 
by  the  principle  of  self-defence,  and  unaffected  by  any  counter- 
acting influence — in  case  of  his  guilt,  to  place  him  by  the  verdict 
and  judgment  beyond  the  possibility  of  doing  farther  evil  to  the 
society  he  has  already  once  outraged  ;  and  the  plea  of  insanity 
would  rather  tend  to  serve  as  an  additional  motive,  than  as  a  check 
to  the  stern  and  unrelenting  enforcement  of  the  law.  The  effect 
that  would  be  thus  produced  on  the  minds  of  those  whom  it  is 
desired  to  influence  by  the  salutary  fear  of  that  law,  may  well  be 
left  to  the  reflections  of  every  reader.  The  maxim  of  all  penal 
jurisprudence,  that  it  is  far  more  the  certainty  than  any  severity 
of  punishment  that  deters  from  crime,  is  too  familiar  to  all  to  claim 
more  than  this  allusion  ;  while  the  following  testimony  from  Mr. 
Lownes'  work  on  the  Prison  (p.  93)*  will  not  be  deemed  irrele- 
vant to  the  point :  "  Some  old  offenders  have  chosen  to  run  the 
risk  of  being  hanged  in  other  States,  rather  than  encounter  the 
certainty  of  being  confined  in  the  penitentiary  cells  of  this." — 
(Pennsylvania.) 

What  more,  then,  remains  to  be  done,  after  having  thus  shown, 
not  only  the  superior  terrors  of  the  proposed  perpetual  solitary 
imprisonment  at  labor  over  that  of  capital  punishment,  on  the  basis 
of  an  equal  probability  of  their  being  incurred — but  also  the  im- 
mense advantage  that  would  be  gained  to  the  public  in  preventing 
the  acquittals  now  prompted  by  an  unwise  weakness  of  mercy,  and 
in  the  moral  influence  of  the  greatly  increased  certainty  of  convic- 
tion in  the  one  case  over  the  other  ? 

Then,  too,  would  cease  the  state  of  things  now  existing,  in  which 
a  higher  duty  to  their  consciences,  than  that  which  they  all  owe 
to  their  country,  excludes  from  the  jury-box,  in  all  cases  of  capital 
indictment,  a  large  portion  of  those  members  of  the  community  the 
best  qualified  by  education,  character,  and  habits  of  reflection,  to 

*  See  an  able  Essay  on  Penal  Law  of  Pennsylvania,  by  Job,  R.  Tyson.  1827 — 
page  68. 


PROLONGATION  OF  THE  EXAMPLE.  77 

perform  its  important  office  the  most  wisely  and  well.  In  one  of 
the  cases  which  have  been  brought  particularly  under  the  com- 
mittee's notice,  as  occurring  within  the  past  two  years,  in  which 
the  judge's  return  to  the  Governor  exhibits  the  process  of  the  im- 
pannelling  of  the  jury,  before  the  requisite  twelve  could  be  found 
to  fill  it,  ten  had  been  excused  on  the  ground  of  opposition  to  capi- 
tal punishment  for  any  cause  whatever. 

The  salutary  influence  of  the  "  example  "  of  the  penalty  of  the 
law  for  the  violation  of  the  law — instead  of  its  being,  as  now,  the 
occasion  of  a  brief  excitement  in  the  immediate  vicinage  of  the 
scene  of  its  infliction,  speedily  to  be  dismissed  from  the  thoughts 
of  all  and  from  the  memories  of  all  but  a  limited  number — would 
end  only  with  the  life  which  it  would  doom  the  criminal  to  drag 
out,  to  the  natural  close  assigned  to  it  by  Him  who  gave  it.  It 
would,  perhaps,  be  well  to  erect  a  separate  prison  for  the  incar- 
ceration of  such  convicts.  The  isolation  of  the  very  walls  which 
immure  them,  from  all  contact  with  any  other  habitations  of  the 
rest  of  the  race  against  which  they  have  been  guilty  of  so  mons- 
trous an  outrage,  would  contribute  to  strengthen  the  impression  of 
solemn  dread  with  which  that  gloomy  abode  would  always  be  con- 
templated by  the  latter.  This  is  not,  however,  a  point  of  any 
importance  sufficient  to  claim  our  present  attention.  The  terror 
with  which  this  punishment  would  be  regarded,  alike  from  its  nature 
and  duration,  and  from  its  greatly  increased  certainty,  would  not 
need  to  be  enhanced  by  any  such  additional  appeal  to  the  imagina- 
tion. The  criminal  who  should  have  abused  the  young  energies 
and  passions  of  manhood,  perhaps  at  its  earliest  period,  so  as  to 
imbrue  his  hands  in  the  sacred  blood  of  his  fellow-creature,  might 
here  be  seen,  perhaps  half  a  century  after,  a  gray  old  man  ;*  and 
the  spectacle  of  all  the  inmates  of  the  Murderers'  Prison,  each 
lengthening  out  the  weary  chain  of  his  days  according  to  the  re- 
spective dates  of  their  crimes — in  labor — solitude — ignominy — 
food,  clothing,  and  lodging,  all  coarse  and  hard — excommunication 
from  their  kind,  and  even  from  all  the  domestic  relations  which 
their  civil  death  will  have  severed  as  completely  as  is  done  by  the 
natural  dissolution  of  soul  and  body — never  again  to  behold  the 
face  of  mother,  wife,  child,  brother,  or  friend — known  and  familiar 
as  the  whole  would  be  kept  to  the  public  mind,  by  the  periodical 
accounts  of  the  establishment  which  would  be  published,  and  by 
that  shuddering  interest  with  which  it  would  be  regarded  by  the 
whole  community — it  can  not  be  doubted  that  such  a  mode  of  at 

*  In  a  recent  French  paper  is  mentioned  the  discharge  of  a  prisoner,  at  the  age  of 
one  hundred  and  eighteen,  who  had  been  condemned,  at  the  age  of  eighteen,  to  an 
imprisonment  of  one  hundred  years  ! 
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the  same  time  punishing  and  preserving  to  punish,  would  operate 
with  a  hundredfold  increased  effect  to  restrain  from  similar  crime, 
by  the  terror  of  example. 

"  It  appears  to  me  certain,"  says  Bentham,  "  that  perpetual 
imprisonment  and  hard  labor  would  leave  a  more  profound  im- 
pression on  their  minds  than  death."— "  When  the  criminal  is 
dead,"  says  the  high  authority  of  Dr,  Forde,  "  both  the  crime  and 
the  punishment  are  soon  forgotten  ;  let  him  live  and  labor,  and  the 
public  may  benefit  by  his  example,  while  he  himself  is  making 
some  atonement  for  his  crime  by  his  industry,  and  humbly  endea- 
voring to  make  his  peace  with  God." 

"  Our  sensibility,"  says  Beccaria,  "  is  more  easily  and  durably 
excited  by  comparatively  faint  but  repeated  impressions,  than  by 
a  violent  but  passing  emotion.  The  death  of  a  delinquent  will  for 
this  reason  be  a  less  powerful  restraint  from  crime,  than  the  con- 
tinued example  of  a  man  deprived  of  his  liberty,  and  reduced  to 
the  state  of  a  beast  of  burden,  in  order  to  repair,  by  the  labor  of 
the  rest  of  his  life,  the  injury  he  has  done  to  society." — "  Execu- 
tions are  of  no  avail,"  is  the  authoritative  testimony  of  the  experi- 
ence of  Dr.  Forde,  "  either  for  punishing  criminals,  or  intimida- 
ting others  from  the  perpetration  of  crimes.  .  .  .  Solitary 
confinement  by  night  and  labor  by  day  are  the  only  punishments 
of  which  criminals  are  in  dread."  "  It  is  manifest,"  writes  the 
author  of  Strictures,  $>c,,  upon  Capital  Punishment*  " that  al- 
though death  be,  to  the  reflecting  mind,  '  of  dreadful  things  the 
most  dreadful,'  it  is  far  from  exhibiting  a  form  capable  of  appall- 
ing the  mass  of  transgressors.  To  those  who  will  not  look  beyond 
the  tomb,  it  seems  only  a  momentary  pang  which  gives  an  eternal 
oblivion  to  sorrow  and  to  remorse.  The  heroic  ruffian  thinks  that 
to  despise  it  is  the  greatest  of  triumphs,  while  the  selfish  plunderer 
expects  in  it  a  long  night  of  insensibility  and  of  stupor.  The 
wretch  who  is  the  prey  of  impetuous  passions,  can  find  their  last 
gratification  in  a  spirited  exit.  A  moment's  bravery  is  all  he  aims 
at,  and  he  views  death  rather  as  an  harbor  to  which  he  may  retire, 
than  as  an  abyss  at  which  he  should  tremble.  On  the  contrary, 
he  could  never  endure  to  anticipate  a  protracted  confinement ;  a 
life  of  degradation  and  remorse ;  a  long  and  desolate  course  of 
passions  unsubdued,  and  violent  desires  unsatisfied,  yet  still  vigo- 
rous. Such  a  system  of  confinement  and  of  corrective  discipline, 
is  the  best  chance  of  prevention,  as  it  is  the  only  hope  of  cure. 
Thus  might  the  guilty  be  made  a  continual  lesson  to  the  specta- 
tors of  their  protracted  punishment ;  thus  might  the  experiment 
of  reformation  be  tried  ;  thus  justice  become  the  agent  of  the  dic- 
~  *  Pamphleteer,  vol.  III.  p.  134. 
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tales  of  mercy  ;  and  the  best  and  kindliest  feelings  of  man  be  en- 
gaged in  unison  with  the  due  execution  of  the  laws." 
o  o 

On  this  point,  of  the  comparative  effects  of  the  punishment  of 
death  and  other  penalties  to  restrain  from  crime,  Mr.  Bradford, 
formerly  Attorney-General  of  Pennsylvania,  writing  in  1795,  says : 
"  The  experience  of  America  does  not  contradict  that  of  Europe. 
Crimes  which  are  capital  in  one  State,  are  punished  more  mildly 
in  another ;  and  in  the  same  State  offences  which  were  formerly 
capital,  are  not  so  at  present.  Such  are  those  of  horse-stealing, 
forgery,  counterfeiting  bills  of  credit  or  the  coin,  robbery,  burglary, 
and  some  others  ;  but  I  cannot  learn  that  these  crimes  have  been 
better  repressed  by  the  punishment  of  death  than  by  a  milder 
penalty.  Horse-stealing  has  always  been  treated  like  the  other 
kinds  of  simple  larceny  in  New  England  and  Pennsylvania ;  in 
all  the  States  southward  of  Maryland  it  is  a  capital  crime.  In 
the  latter  States  the  offence  seems  to  be  as  common  as  in  the  for- 
mer ;  and  if  the  severity  of  the  punishment  has  any  beneficial 
effect,  my  inquiries  have  not  been  able  to  ascertain  it.  On  the 
contrary,  I  have  the  best  authority  for  saying,  that  in  Virginia  the 
effect  is  so  feeble,  that  of  all  crimes  this  is  the  most  frequent. 
New  Jersey  has  made  the  experiment  fairly.  At  first  it  was  a 
felony  of  death  ;  it  1769  the  law  was  repealed  ;  it  was  again  re- 
vived in  1 780  ;  but  after  a  few  years'  experience,  the  Legislature 
was  obliged  to  listen  once  more  to  the  voice  of  humanity  and  sound 
policy.  The  unwillingness  of  witnesses  to  prosecute,  the  facility 
with  which  juries  acquitted,  and  the  prospects  of  pardon,  created 
hopes  of  impunity  which  invited  and  multiplied  the  offence. 

"  In  the  case  of  forgery  the  balance  is  clearly  on  the  side  of 
the  milder  punishment.  It  is  capital  in  New  York,  but  it  is  not 
so  in  Pennsylvania  ;  and  in  the  latter  State  there  have  been  fewer 
convicted  of  this  crime  than  in  the  former.  It  is  natural  that  it 
should  be  so ;  for  the  public  sentiment  revolting  against  this 
severity,  very  few  were  executed  :  and  the  mischief  became  so 
apparent,  that  the  late  Attorney-General  thought  it  his  duty  to  pre- 
sent a  memorial  to  the  Assembly,  and  to  recommend  a  milder 
punishment  than  death.  Another  fact  deserves  notice.  Bank- 
bills  have  been  several  times  forged  in  the  State  of  New  York ; 
but  in  Pennsylvania  this  crime  has  never  been  committed,  although 
the  act  which  made  it  capital  at  first,  was  repealed  seven  years 
ago.  Counterfeiting  the  continental  bills  of  credit  and  uttering 
them  knowingly,  were,  as  far  as  I  can  learn,  much  more  frequent 
in  this  State,  where  they  were  capital,  than  in  Connecticut  where 
they  were  not.  ...  In  the  space  of  two  years,  while  such 
bills  were  current,  there  were  eighteen  persons  tried  for  these 
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crimes,  of  whom  eleven  were  convicted.  This  is  nearly  equal  to 
all  the  other  instances  of  forgery  riot  capital,  that  have  occurred 
in  the  long  term  of  fourteen  years.  Robbery,  burglary,  and  the 
crime  against  nature  were  formerly  punished  with  death  in  this 
State  :  since  1786  they  have  been  as  effectually  restrained  by 
the  gentler  penalties  of  imprisonment  and  hard  labor.  The  ex- 
perience of  Maryland,  and  also  of  Connecticut,  where  a  similar 
system  has  been  adopted  with  regard  to  the  first  two  of  these 
crimes,  is  said  to  establish  the  same  fact.  .  .  .  The  crime 
of  arson  extends  only  to  the  wilful  burning  of  a  dwelling-house, 
certain  public  buildings,  or  a  barn  having  hay  or  corn  therein. 
Every  other  species  of  property  may  be  maliciously  destroyed  by 
fire,  without  incurring  the  forfeiture  of  life.  Hence,  ships  and 
other  vessels  in  harbor  or  on  the  stocks,  hay  and  grain  in  stack  or 
barrack,  magazines  of  arms  and  provisions,  storehouses  of  every 
description,  mills,  theatres,  and  distilleries,  are  not  protected  by 
these  high  terrors  of  the  law :  and  to  burn  them  is  considered 
merely  as  a  misdemeanor  at  common  law.  Here,  then,  is  a  fair 
opportunity  for  comparison.  Has  the  milder  punishment  encou- 
raged these  malicious  crimes  ;  or  has  the  terror  of  death,  hung  up 
on  high,  deterred  offenders  from  the  crime  of  arson  ?  The  follow- 
ing fact  will  answer  the  question  :  Since  the  revolution  twelve 
persons  have  been  indicted  for  the  crime  of  arson ;  and  only  two 
for  any  other  species  of  malicious  burning  /" 

In  1819  robbery  with  a  dangerous  weapon  was  made  capital 
in  Massachusetts.  On  a  revision  of  the  statutes  of  that  State  in 
1805,  it  had  been  made  punishable  by  perpetual  imprisonment. 
"  Within  about  three  years  after  its  enactment,"  says  Mr.  Ran- 
toul's  Report  in  1836,  "  three  persons  suffered  the  penalty.  .  . 
.  .  Thus  this  statute  very  soon  obtained,  if  it  did  not  create, 
victims.  .  .  .  Neither  have  your  committee  been  able  to 
discover  any  evidence  that  this  crime  was  more  frequent  during  the 
fourteen  years  between  1805  and  1819,  while  it  was  not  capital, 
than  it  has  been  for  the  sixteen  years  since  it  was  made  capital. 
There  is  reason  to  believe  that  it  has  been  quite  as  frequent  during 
the  latter  period  as  the  former,  notwithstanding  the  general  pros- 
perity of  the  country,  and  the  great  increase  of  benevolent  and 
highly  successful  efforts  to  promote  temperance,  good  education, 
and  morality.  Indeed,  we  can  find  no  indication  that  this  crime 
was  more  common  for  the  one  hundred  and  thirty-three  years 
when  the  first  offence  was  not  capital,  reckoning  from  1642,  than 

in  the  sixty  years  when  it  was  punished  with  death 

In  France  capital  punishments  do  not  diminish  the  number  of 
murders,  which  in  1831  amounted  to  267,  while  the  average  of 
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five  preceding  years  was  only  227.     In  Pennsylvania  and  Ohio, 
where  murder  is  the  only  crime  punished  with  death,  the  other 
five  crimes  capital  with  us*  are  '  as  rare  as  anywhere  in  Christen- 
dom.'   In  Maine  four  of  these  offences  have  ceased  to  be  capital, 
with  such  favorable  results,  that  no  one  proposes  to  go  backward, 
but  there  is  a  strong  disposition  to  abolish  all  capital  punishments. 
In  New  Hampshire,  where  they  punish  only  murder  and  treason 
with  death,  the  proportion  of  convicts  to  the  State  prison  to  the 
population,  is  only  one  in  12,208,  while  in  Massachusetts,  with 
six  capital  crimes,  it  is  one  to  7,016.     In  Tuscany,  while  there 
were  no  capital  punishments,  there  were  but  four  murders  in 
twenty-five  years,  while  in  Rome  there  were  twelve  times  that 
number  in  a  single  year,  death  being  the  penalty.     Under  the 
stern  severity  of  the  British  law,  crimes  have  increased  in  four- 
teen years  as  24  to  10, — that  is,  more  than  doubled  !     Of  167 
convicts  under  sentence  of  death,  Mr.  Roberts  found  that  164  had 
attended  public  executions.     A  punishment  cannot  be  necessary 
to  repress  the  crime  of  murder,  which  has  not  the  same  tendency 
to  repress  it  as  milder  punishments.     A  punishment  cannot  be 
necessary  which  fosters  the  propensities  which  occasion  murder." 
We  learn  from  Howard's  "  Lazar  "  that  the  substitution  of  im- 
prisonment for  life  at  labor  and  with  corrective  discipline,  in  lieu 
of  death,  had  a  great  effect  in  Denmark,  in  diminishing  the  num- 
ber of  child-murders.     Mr.  Bradford  relates  the  case  of  two  men 
who,  when  convicted,  the  one  of  robbery  and  the  other  of  bur- 
glary, had  their  option  of  undergoing  sentence  of  death,  or  of 
having  the  benefit  of  a  change  in  the  law,  taking  place  at  that 
time,  by  which  their  sentence  would  have  been  imprisonment  for 
life.     The  former  was  their  choice,  preferring  the  risk  of  death, 
with  the  chance  of  a  pardon,  to  the  certainty  of  a  long  imprison- 
ment.    The  one,  he  adds,  was  pardoned,  the  other  executed. 
Does  not  this  case  afford  a  decisive  illustration  of  the  effect  which 
would  be  produced  on  the  mind  of  the  criminal  meditating  an 
offence,  by  his  comparison  between  the  present  uncertainty  of  the 
infliction  of  a  capital  sentence,  in  case  of  the  disappointment  of 
all  his  calculations  of  concealment  or  escape,  and  the  greatly  in- 
creased certainty  of  the  proposed  substitute  of  imprisonment  ? 
And  again  :  "  At  the  court  of  assizes  of  the  Department  of  La 
Mayenne,"  says  M.  Lucas,  "  Fauconnier,  an  old  liberated  convict, 
(forcat,)  exclaims,  on  hearing  the  sentence  which  sends  him  back 
to  the  galleys  for  life,  that  he  hopes  soon  there  to  commit  another 


*  The  crimes  then  capital  in  Massachusetts  were  murder,  treason,  rape,  burglary, 
argon,  and  highway  robbery. 
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crime  which  will  bring  him  back  before  the  tribunal  to  have  his 
head  cutoff!" 

The  committee  hope  that  they  will  not  be  here  met  with  the 
objection,  sometimes  heard  from  those  "  tender  mercies  "  which 
prefer  to  hang  a  criminal  for  very  love  and  kindness,  that  the 
punishment  they  propose  would  be,  as  Cain  exclaimed,  '  greater 
than  man  can  bear,' — though  the  objection  itself  would  be  fatal 
to  the  whole  doctrine  of  capital  punishment.     It  would  not  be 
greater  than  is  merited  by  the  monstrousness  of  the  guilt  for 
which  alone  it  would  be  incurred, — nor  greater  than  society  would 
be  perfectly  justifiable  in  inflicting,  alike  for  the  purpose  of  per- 
petually restraining  the  criminal  stained  with  the  blood  of  one 
murder  from  the  possibility  of  a  second,  and  for  the  still  more 
important  purpose,  of  the  most  lasting  and  impressive  terror  of 
example.     And  the  distinction  between  the  two  may  be  thus 
stated,  that  while  the  one  (death)  is  cruel  without  being  sufficient- 
ly severe,  the  other  would  be  severe  without  being  unnecessarily 
cruel.     It  would  spare,  at  least,  the  soul,  and  leave  to  it  all  of 
Time  allowed  by  its  Maker  himself  for  its  preparation  for  the 
Eternity  that  awaits  it.     The  internal  arrangements  of  the  esta- 
blishment should  afford  and  require  the  exercise  in  the  open  air, 
proper  for  the  preservation  of  health.     And  hard  as  would  be  the 
life  and  dreadful  the  doom,  yet  labor  would  afford  to  every  hour 
its  needful  occupation,  and  occasional  indulgences  of  books,  &c., 
might  perhaps  be  usefully  allowed,  as  convenient  aids  to  the  means 
and  methods  of  the  prison  discipline  ;  while  the  minister  of  reli- 
gion would  have  free  scope  for  the  application  of  all  the  resources 
of  that  mighty  and  benignant  spiritual  power  of  which  he  is  the 
organ,  to  reform  and  to  renew  the  fallen  nature  of  the  guilty  and 
miserable  wretch,  who,  though  irrevocably  under  the  ban  of  man's 
violated  law,  can  never  be  cast  beyond  the  reach  of  the  pardoning 
love  and  the  consoling  mercy  of  that  of  God.     Being  the  only 
one  of  his  race  admitted  to  free  intercourse  with  him,  it  cannot 
be  doubted  that  the  missionary  of  that  love  and  mercy  to  the 
solitary  cell,  whose  echoes  would  never  be  disturbed  but  by  the 
voice  of  the  high  and  holy  truths  he  would  come  to  teach,  would 
soon  acquire,  over  the  mind  of  the  most  darkened  and  hardened 
— «^j   in  crime,  who  has  no  other  avenue  of  hope  than  forward  into  the 
unknown  world  of  the  eternal  future,  that  control  requisite  to  guide 
it  aright  in  that  only  direction  now  left  it.     And  if  we  believe 
that  the  repentance  of  human  sin  is  a  spectacle  that  causes  "joy 
in  heaven,"  what  one  can  be  conceived  that  should  afford  a  higher 
satisfaction  to  a  Christian  community  on  earth  ?     Repentance  and 
faith  would  bring  resignation  in  their  train  ;  and  though  the  high 
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and  stern  policy  of  the  penal  justice  of  society  would  forbid  any 
relaxation  of  the  murderer's  sentence,  the  maintenance  of  which 
we  should  all  feel,  and  should  all  insist,  for  the  sake  of  the  ex- 
ample, to  be  of  vital  necessity  to  our  own  self-defence,  its  severity 
would  be  at  least  so  far  tempered  to  the  individual  himself  thus 
buried-alive,  as  to  make  it  endurable  to  human  strength  and  pa- 
tience ;  till  the  summons  of  release  should  come,  from  the  sole 
authority  by  which  that  last  awful  summons  to  the  soul  of  man 
can  rightfully  be  pronounced. 

These  efforts  and  these  influences  might,  it  is  true,  sometimes 
fail — difficult  as  it  seems  to  conceive  the  possibility  of  such  fail- 
ure under  such  circumstances, — and,  notwithstanding  all  the  pre- 
cautions of  both  moral  and  physical  restraint  that  might  be  used, 
despair  might  still  sometimes,  in  the  Murderer's  Prison  as  in  the 
world  at  large,  rush  madly  upon,  ftyicjde.  Our  hands  would  be  at 
least  guiltless  of  the  blood  thus  shed — our  souls,  of  the  future 
fate  of  the  soul  thus  hurried  to  the  bar  of  its  last  judgment ;  while 
who  can  question  that  the  story  of  one  such  death  within  its  walls 
would  produce  a  far  stronger  and  deeper  impression  on  the  public 
mind,  to  deter  those  whom  such  terrors  are  useful  to  deter,  from 
the  commission  of  crime,  than  of  fifty  as  they  now  take  place, — 
as  eleven  have  taken  place  among  us  within  the  last  two  years  ? 

The  second  and  third  of  the  two  points  above  stated,  as  bearing 
in  favor  of  the  practice  of  capital  punishment,  (page  52,)  require 
little  farther  notice  here  than  has  been  incidentally  bestowed  upon 
them,  in  the  course  of  the  discussion  into  which  the  first  has  led. 
The  third  in  particular  has  been  abundantly  answered,  and  all  the 
argument  to  be  derived  from  the  consideration  of  the  certainty  of 
punishment  is  found  to  bear,  with  a  weight  alone  decisive  of  the 
question,  in  favor  of  their  abolition.  There  is  no  difficulty,  at  the 
present  day,  with  all  the  science  and  power  of  the  great  State  of 
New  York,  in  precluding  the  possibility  of  even  the  faintest  ray 
of  a  hope  of  escape ;  while  that  of  pardon  is  effectually  disposed 
of  by  the  proposed  constitutional  restriction  upon  the  executive 
and  legislative  power  in  that  respect.  The  suggestion  that  the 
provision  of  the  necessaries  of  life  in  imprisonment  would  weaken 
the  deterring  influence  of  that  punishment  upon  the  minds  of  the 
destitute,  may  be  safely  dismissed  without  farther  attention, — the 
reply  being  obvious,  that,  in  the  first  place,  those  necessaries,  and 
the  merest  and  rudest  necessaries,  are  to  be  purchased  only  at  the 
expense  of  an  amount  of  daily  labor,  one-fifth  part  of  which 
would  supply  them  in  far  greater  abundance  without  seeking  them 
at  the  hands  of  a  jailer ;  and  in  the  second  place,  the  great  and 
universal  blessing  of  personal  liberty — liberty  to  go  and  come 
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hither  and  thither — liberty  to  look  abroad  upon  the  earth  created 
as  our  present,  and  up  into  the  heavens  as  our  future  abode — 
liberty  to  look  into  the  face  of  our  fellow-man,  proud,  whatever 
other  disparities  divide  us,  at  least  in  the  possession  of  a  free 
and  equal  humanity  with  the  wealthiest  and  the  greatest — this 
sacred  liberty  is  a  boon  and  a  treasure  not  more  highly  prized  by 
the  letter — perhaps  less  highly  prized — than  by  the  destitute 
wretch  to  whom  it  is  all  that  remains.  To  such  men  life  may  be 
a  burden,  and  death  may  have  few  and  feeble  terrors  ;  but  such 
are  not  the  men  to  be  cited,  as  those  upon  whom  the  risk  of  a 
capital  punishment  is  calculated  to  produce  much  effect,  in  com- 
parison with  the  certainty  of  a  perpetual  and  laborious  solitary 
confinement,  in  holding  back  their  hand  from  the  crime  to  which 
they  are  impelled,  by  the  desire  to  procure  all  those  very  means 
of  gratification  from  which  such  an  imprisonment  would  forever 
hopelessly  cut  them  off. 

The  committee  again  beg  leave  to  refer  to  the  Appendix,  where 
will  be  found  several  cases  of  criminals  avowing  their  preference 
for  death  over  a  long  imprisonment.  Thomas,  whose  sentence 
was  commuted,  after  stabbing  Greenman,  when  told  it  was  going 
to  be  a  doubtful  case  whether  the  latter  would  get  well,  answers, 
that  "  he  wished  he  had  killed  him — he  wished  he  were  in  Green- 
man's  place — that  Greenman  was  better  off  than  he  was — that  he 
would  rather  be  in  Greenman's  place  than  his  own — that  he  had 
rather  be  hung  than  go  to  the  State  prison."  Laregel  voluntarily 
makes  the  confessions  on  which  alone  he  is  hung,  and  in  face  of 
every  assurance  that  he  has  no  favor  to  expect  from  the  public 
authorities.  Freeman  makes  an  attempt  to  cut  his  own  throat  after 
the  murder  he  had  committed  on  his  wife.  Cook,  in  his  confes- 
sion, says  :  "  Hearing  her  utter  these  words,  /  at  once  judged  it 
were  better  to  Le  hung  than  imprisoned,  and  determined  to  kill 
her"  And  Leadings  himself  objected  to  any  attempt  being  made 
to  procure  a  commutation,  preferring,  as  the  committee  have  been 
informed,  to  be  hung  to  even  a  seven  years'  imprisonment. 

The  committee  might  here  regard  their  duty  as  sufficiently  per- 
formed. Having  proved  the  superiority  of  the  proposed  substitute 
for  the  infliction  of  death  in  all  the  several  aspects  in  which  it 
has  been  here  presented,  they  believe  that  they  might  safely  leave 
the  question  to  the  decision  of  the  House  without  farther  exten- 
sion of  the  argument.  There  remain,  however,  a  few  other  points 
of  view  in  which  it  ought  to  be  considered,  of  such  an  importance 
as  to  forbid  their  being  passed  over  in  silence. 

The  strongest  objection  against  the  punishment  of  death  has 
not  been  stated,  in  the  mere  demonstration  of  its  inefficacy,  com- 
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paratively  with  that  of  perpetual  solitary  incarceration,  to  dete 
from  crime.  The  truth  goes  much  farther.  While  designed  to 
guard  the  security  of  life  against  the  hand  of  the  murderer,  the 
tendency  and  operation  of  this  terrible  practice  are  in  the  very 
opposite  direction  ;  and  the  committee  feel  warranted  in  declaring 
their  conviction,  that  the  executioner  is  the  indirect  cause  of  more 
murders  and  more  deaths  than  he  ever  punishes  or  avenges. 

The  demoralizing  effect  of  public  executions  on  the  public" 
mind,  is  a  fact  to  which  a  testimony  perfectly  unanimous  seems  V. 
to  be  borne  by  all  who  have  given  the  subject  any  consideration.  \ 
We  are  saved  all  occasion  for  entering  into  any  of  this  testimony,  j 
by  the  solemn  practical  recognition  of  the  truth  in  question  by 
the  State  of  New  York,  involved  in  its  abolition  of  the  practice,  / 
in  the  year  1835.  It  has  also  been  abolished  by  some  of  the  / 
other  States  of  the  Union.  And  why  have  we  abolished  it? 
Why,  when  the  object  of  the  law  is  to  strike  the  public  mind 
with  the  terror  of  its  infliction,  why  have  we  denied  that  public  an 
open  access  to  the  fearful  spectacle  of  its  infliction,  instead  of 
endeavoring  on  the  contrary  to  congregate  the  whole  community 
to  witness  the  scene  ?  The  chief  answer  is,  that  it  tends  to  harden 
and  brutalize  the  hearts  of  men  ;*  to  give  a  rude  shock  to  that 
natural  instinct  which  prompts  them  to  revolt  at  the  idea  of  the 
cold  and  wilful  infliction  of  death  by  man  upon  his  fellow-man  ; 
by  that  shock  to  derange  the  action  and  to  weaken  the  deep-seated 
strength  of  that  instinct ;  and  to  send  away,  from  that  field  of  blood 
which  has  been  thus  darkened  and  accursed  by  the  shadow  of  the 
gallows-tree,  many  a  man  far  more  ready  than  he  came  to  yield 
to  the  temptations  that  may  beset  him,  to  commit  a  murder  to 
which  he  may  be  urged  by  any  strong  impulse  of  malignity  or 
cupidity.  "  Away  with  this  cruelty  from  the  state  !"  is  the  ex- 
clamation of  the  great  Roman  philosopher-orator. t  "  Allow  it  not, 
O  judges  !  to  prevail  any  longer  in  the  commonwealth  !  It  has 
not  only  the  fatal  effect  of  cutting  off  so  many  of  your  fellow- 
citizens  in  a  most  atrocious  manner,  but  it  hath  even  banished  from 
men  of  the  mildest  disposition  the  sentiment  of  mercy,  by  the 
familiar  practice  of  slaughter  !" — "  Every  execution,"  says  Dr. 

Lushington,  in  Parliament,!  "  brings  an  additional  candidate  for 

___^ -* 

*  A  single  illustration  of  this  truth  will  alone  speak  volumes.  The  celebrated 
Volney,  in  a  lecture  at  the  Normal  School  at  Paris,  related  how  powerfully  he  had 
been  affected,  during  a  journey  he  had  made  in  France,  after  the  conclusion  of  the 
"  reign  of  terror,"  by  the  spectacle  of  a  crowd  of  children,  who,  in  different  pro- 
vinces, amused  themselves  with  guillotining  cats  and  chickens,  to  supply  the  place 
of  the  executions  which  had  become  less  frequent ! 

t  Cicero. 

t  Parliamentary  Debates,  May  19, 1837. 
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the  hangman." — "  The  most  serious  and  intense  reflection,"  says 
Mr.  Livingston,  "  has  brought  my  mind  to  the  conclusion,  not 
only  that  it  fails  in  any  repressive  effect,  but  that  it  promotes  the 
crime." — "  Wo  to  society,"  exclaims  Lepelletier,  in  his  report  to 
the  National  Assembly,  "  if,  in  that  multitude  which  gazes  eagerly 
on  an  execution,  is  found  one  of  those  beings  predisposed  to  crime 
by  the  perverseness  of  their  propensities  !  His  instinct,  like  that 
of  the  wild  beast,  awaits  perhaps  only  the  sight  of  blood  to  awake, 
— and  already  his  heart  is  hardened  to  murder  the  moment  he  is 
quitting  the  spot  wet  with  the  blood  which  the  sword  of  the  law 
has  shed." 

An  eloquent  anonymous  writer  who  has  been  before  quoted  in 
this  Report,  (see  Pamphleteer,  vol.  3,  p.  135,)  thus  speaks  on  this 
point :  "  Public  executions  inspire  spectators  with  a  savage  taste 
for  slaughter.  The  thirst  of  blood  which  causes  such  wide  desola- 
tion is  consecrated  by  the  example  of  the  laws.  The  prevalence 
of  assassination  and  of  warfare  may  partly  be  traced  to  the  little 
value  which  legislators  have  set  upon  life.  The  slaughter  of  one 
man  in  his  dwelling  is  followed  by  that  of  his  murderer  upon 
the  scaffold.  The  most  tremendous  and  chilling  ideas  become 
familiar  and  unimpressive.  Murder  produces  murder, death  gene- 
rates death  ;  and  the  contagion  of  scaffolds  is  diffused  through  the 
life-blood  of  nations." 

The  following  two  instances  will  illustrate  the  operation  of  this 
influence.  "  In  the  year  1822,"  writes  Mr.  Livingston,  "  a  per- 
son named  John  Lechler  was  executed  at  Lancaster,  in  Penn- 
sylvania, for  an  atrocious  murder.  The  execution  was,  as  usual, 
witnessed  by  an  immense  multitude ;  and  of  the  salutary  effect 
it  had  on  their  feelings  and  morals,  we  may  judge  from  the  fol- 
lowing extract  from  a  newspaper  printed  in  the  neighborhood  ;* 
— the  material  facts  which  are  stated  in  it,  having  been  since  con- 
firmed to  me  by  unquestionable  authority : 

" '  It  has  long '  (says  the  judicious  editor)  '  been  a  controverted 
point,  whether  public  executions,  by  the  parade  with  which  they  are 
conducted,  do  not  operate  on  the  vicious  part  of  the  community 
more  as  incitements  to,  than  as  examples  deterring  from,  crime. 
What  has  taken  place  in  Lancaster  would  lead  one  to  believe,  that 
the  spectacle  of  a  public  execution  produces  less  reformation  than 
criminal  propensity.  While  one  old  offence  was  atoned  for,  more 
than  a  dozen  new  ones  were  committed,  and  some  of  a  capital 
grade.  TWENTY-EIGHT  PERSONS  were  committed  to  jail  on  Fri- 
day night,  for  divers  offences  at  Lancaster,  such  as  MURDER,  lar- 

»  The  Yorktown  Gazette. 
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ceny,  assault  and  battery,  &c.,  besides  many  gentlemen  lost  their 
pocket-books,  though  the  pickpockets  escaped,  or  the  jail  would 
have  overflowed.  In  the  evening,  as  one  Thomas  Burns,  who 
was  employed  as  a  weaver  in  the  factory  near  Lancaster,  was 
going  home,  he  was  met  by  one  Wilson,  with  whom  he  had  had 
some  previous  misunderstanding,  when  Wilson  drew  a  knife,  and 
gave  him  divers  stabs  in  sundry  places,  which  are  considered 
mortal.  Wilson  was  apprehended  and  committed  to  jail,  and  had 
the  same  irons  put  on  him  which  had  scarcely  been  laid  off  long 
enough  by  Lechler  to  get  cold.'* 

"  A  letter  in  answer  to  some  inquiries  1  made  on  the  subject, 
adds  to  this  information,  that  Wilson  was  one  of  the  crowd  who 
left  his  residence  expressly  to  witness  the  execution  :  and  to  take 
away  all  doubt  that  the  Gazette  account  was  not  exaggerated,  that 
he  has  since  been  convicted  of  the  murder.  I  pray  the  advocates 
of  this  punishment  to  reflect  on  this  example,  to  recollect  that 
detailed  in  my  former  report  of  the  sale  of  forged  notes  in  the 
chamber  where  lay  the  corpse  of  him  who  was  that  day  executed 
for  a  similar  offence.  I  ask  them  seriously  to  ponder  on  them, — 
on  the  numerous  other  instances  of  a  like  nature,  that  must  occur 
to  them,  and  then  to  say,  whether  they  can  believe  the  punish- 
ment of  death  an  efficient  one  for  mtirder." 

The  other  instance  that  the  committee  beg  leave  to  specify,  is 
taken  from  the  Glasgow  Argus  of  Jan.  18th,  1838:  "  Crimes  of 
this  description  are  so  rare  in  Scotland,  that  it  is  seldom  we  hear 
of  the  extreme  penalty  being  resorted  to  for  their  suppression. 
An  execution,  however,  having  recently  taken  place  at  Paisley, 
(being  the  only  one  throughout  Scotland  during  the  year  1837,) 
it  was  almost  immediately  succeeded  by  a  number  of  murderous 
assaults  in  the  neighborhood,  as  the  following  dates  will  show. 
The  execution  at  Paisley,  of  William  Perrie,  happened  on  the 
18th  of  October;  that  day  week,  Agnes  Colquhoun  was  mur- 
dered, and  thrown  into  the  Clyde.  The  same  day,  Mr.  Angus 
M'Donald,  of  Glasgow,  disappeared  with  property  on  his  person  ; 
and  from  evidence  already  before  the  public,  is  believed  to  have 
been  murdered,  although  the  body  has  not  yet  been  found.  A 
few  days  after,  Nov.  llth,  a  game-keeper  on  the  estate  of  Sir 
W.  Anstruther,  unable  to  overtake  Dickson  and  another  poacher 

*  "  Those  whom  it  would  be  desirable  to  affect  solemnly,  and  from  whom  we  have 
the  most  reason  to  fear  crime,  made  the  day  of  public  execution  a  day  of  drunken- 
ness and  profanity.  These,  with  their  attendant  vices,  quarrelling  and  fighting,  were 
carried  to  such  an  extent  in  Augusta,  (at  Sager's  execution,)  that  it  became  neces- 
sary for  the  police  to  interfere,  and  the  jail  which  had  just  been  emptied  of  a  mur- 
derer, threw  open  its  doors  to  receive  those  who  came  to  profit  by  the  solemn  scene 
of  a  public  execution." — Report  of  Committee  to  the  Legislature  of  Maine,  1835. 
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in  their  flight,  wantonly  shot  them  both,  for  which  he  has  been 
sentenced  to  several  months'  imprisonment.  Soon  afterward, 
Nov.  26th,  another  man,  named  Daniel  Campbell,  was  fired  at, 
and  dangerously  wounded,  between  Greenock  and  Paisley,  by 
two  villains,  who  made  their  escape.  It  appears,  therefore,  that 
the  execution  of  Perrie,  if  it  has  produced  any  effect,  has  been  a 
provocative  to  crime." 

"  Very  lately,  in  the  State  of  Ohio,"  says  Mr.  Rantoul's  report 
in  1836,  already  quoted,  "  on  the  day  on  which  a  man  was  exe- 
cuted for  the  murder  of  his  wife,  under  circumstances  of  particu- 
lar cruelty,  another  man,  near  the  place  of  execution,  murdered 
his  wife  in  the  same  manner ;  and  this  is  by  no  means  the  only 
instance  where  the  crime  seems  to  have  been  directly  suggested 
by  the  punishment  intended  to  prevent  it."* 

The  substitution  of  private  for  public  executions  does  not  affect 
the  bearing  of  this  argument,  of  their  demoralizing  tendency. 
The  same  influence  must  operate  upon  the  public  mind  in  the 
same  direction,  though  perhaps  not  with  the  same  force,  when, 

*  The  following  is  an  extract  from  a  letter  received  by  the  chairman  of  the  com- 
mittee, since  the  publication  of  this  Report,  from  a  gentleman  of  distinguished  abili- 
ty and  character,  Judge  Hammond,  of  Otsego  County  : 

"  In  addition  to  the  several  instances  you  have  given  in  proof  of  the  position  that 
the  punishment  of  death  is  not  the  most  efficient  means  of  deterring  survivors  from 
committing  crimes,  allow  me  to  furnish  you  with  one  that  occurred  in  this  county. 

"  A  man  by  the  name  of  Strang  had  been  convicted  of  a  foul  murder  committed 
on  Cherry  Hill,  in  Albany,  by  shooting  in  cold  blood,  and  for  the  vilest  purposes, 
Mr.  Whipple,  an  enterprising  and  worthy  citizen.  Levi  Kelly,  a  farmer  of  the 
town  of  Otsego,  living  between  sixty  and  seventy  miles  from  Albany,  heard  of  the 
day  when  Strang  was  to  be  executed,  and  soon  after  expressed  to  his  neighbors  a 
determination  to  be  present  at  the  exhibition.  I  have  been  informed  that  he  had 
then  never  seen  a  man  put  to  death.  Kelly  was  a  man  of  respectable  connexions, 
and  I  believe  of  correct  morals ; — at  any  rate  he  was  not  distinguished  for  immo- 
rality of  any  kind.  He  was,  however,  known  to  possess  very  vindictive  passions. 
He  went  from  Otsego  to  Albany  for  the  sole  purpose  of  seeing  Strang  executed.  On 
his  return  he  seemed  entirely  engrossed  by  the  exhibition  he  had  witnessed.  He 
talked  of  nothing  else  on  the  road  and  at  the  public  houses  where  they  stopped  for 
refreshment. 

"  A  man  lived  in  Kelly's  house  by  the  name  of  Spafford,  with  whom  he  had  had 
some  little  difficulty.  In  less  than  a  fortnight  after  Strang  was  hung,  an  alterca- 
tion occurred  between  Kelly  and  Spafford,  when  Kelly  seized  a  loaded  gun,  and  shot 
Spafford  through  the  heart.  For  this  offence  he  was  tried,  convicted,  and  executed. 
There  was  not  a  particle  of  evidence  that  Kelly  was  insane  at  the  time  he  perpe- 
trated the  horrid  act.  Here  was  a  case  where  the  spectator  hastened  to  commit  the 
same  offence,  and  with  the  same  weapon,  for  which  he  had  just  seen  the  terrible 
punishment  of  death  inflicted. 

"  On  the  evening  of  the  day  on  which  Kelly  was  hung,  a  man  by  the  name  of 
Cooke,  in  the  neighborhood  of  Cooperstown,  who  was  present  at  the  execution, 
committed  suicide  by  hanging.  Now  may  not  the  philosophical  inquirer  be  permit- 
ted to  indulge  the  conjecture  that  the  public  execution  of  Strang,  instead  of  tending 
to  preserve  life,  led  to  the  destruction  of  three  other  lives  1" 
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instead  of  the  sight  of  the  death-throes  of  the  victim,  by  the  actual 
senses  of  the  gathered  thousands,  the  public  at  large  simply  know 
the  fact  that  at  a  certain  day  and  hour,  in  the  presence  of  a  cer- 
tain favored  and  limited  number  of  persons,  the  same  horrid  tra 
gedy  is  enacted  within  the  walls  of  the  prison.  The  effect  here 
spoken  of  is  doubtless  considerably  diminished  in  degree  by  the 
change ;  and  that  reform,  as  far  as  it  went,  was  a  very  proper  one. 
But  it  is  merely  a  diminution  in  degree  ;  and  all  the  arguments 
of  policy  and  humanity  which  dictated  to  our  legislation  the  abo- 
lition of  the  public  spectacle  of  the  execution  of  a  fellow-creature, 
command  us  to  go  forward,  and  consummate  the  same  wise  and 
humane  movement  thus  begun,  by  the  total  abolition  of  the  execu- 
tion itself. 

The  practice  of  capital  punishment  by  society,  for  the  purpose 
of  exerting  a  moral  influence  on  the  minds  of  men  to  deter  them 
from  the  crime  of  murder,  is  in  truth  a  suicidal  one — its  direct 
tendency  being  clearly  subversive  of  its  own  object.  The  Voice 
of  God  has  issued  the  perpetual  and  universal  mandate  to  the 
race  of  his  creation,  "  Thou  shalt  not  kill  /"  From  the  inmost 
depths  of  man's  own  nature,  where  reside  all  those  instincts  and 
sympathies  that  bid  him  revolt  with  horror  from  the  thought  of 
murder,  the  same  Voice  still  forever  repeats  to  him  the  high  and 
holy  law,  "  Thou  shalt  not  kill  /"  It  should  be  the  policy  of  all! 
social  government  to  maintain  and  magnify,  by  every  means  in  its  1 
power,  this  great  idea  of  the  inviolability  of  the  life  of  man — of  the  ; 
sanctity  of  that  unknown  principle  of  vitality  which,  coursing  to  ' 
and  fro  through  vein  and  artery,  with  the  blood  which  the  Noahic 
precept  and  the  Mosaic  law  invested  with  so  peculiar  a  sacred- 
ness,  constitutes  the  basis  of  that  strange  union  of  spirit  and 
matter,  of  soul  and  body,  of  which  is  composed  this  fearful  and 
unfathomable  mystery  of  our  humanity.  That  blood  should  never 
be  shed — that  union  should  never  be  severed — whether  by  public 
or  private  hand,  "/or  in  the  image  of  God  made  He  man  /" 
This  sacro-sanctity  of  human  life  should  never  be  violated. 
rfhough  he  should  be  crimsoned  thrice  over  with  the  blood  of  the 
most  deliberate  and  malignant  crime,  still  in  the  murderer's  own 
person  should  the  holiness  of  this  high  principle  be  always  recog- 
nised and  respected.  Fresh  from  his  fratricide,  the  command  of 
God  was  that  upon  him  who  should  slay  Cain,  "  vengeance  should 
be  taken  sevenfold"  No  more  impressive  lesson  could  be  taught 
by  society,  to  reach  the  universal  public  mind  and  heart, — and  to 
deepen  and  to  strengthen  there  this  universal  sentiment  which, 
far  more  than  the  terror  of  halters  and  scaffolds,  is  the  shield  that 
(surrounds  our  daily  path  and  our  midnight  sleep  with  safety,— 
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than  to  respect  the  life  of  man  even  in  the  person  of  the  very 
wretch  who  has  himself  forgot  to  respect  it  in  the  person  of  the 
victim  he  did  not  spare.  Treat  as  a  madman  him  who  could  be 
guilty  of  such  a  monstrous  and  stupendous  outrage  upon  his  own 
proper  nature — and  none  but  madmen  will  commit  it.  "  Let  the 
idea  of  crime,  horrible  crime,"  says  Mr.  Rantoul  in  his  report  to 
the  Massachusetts  Legislature,  in  February,  1836,  "  be  indisso- 
lubly  and  universally  associated  with  the  voluntary  and  deliberate 
destruction  of  life  under  whatever  pretext.  Whoever  strengthens 
this  association  in  the  public  mind,  does  more  to  prevent  murders 
than  any  punishment,  with  whatever  aggravation  of  torture,  can 
effect  through  fear.  The  denomination  of  Friends  have  always 
been  educated  in  this  idea,  and  among  them  murders  are  unknown. 

\  The  strongest  safeguard  of  life  is  its  sanctity ;  and  this  sentiment 

/  every  execution  diminishes." 

More  would  be  done  by  this  means  to  prevent  the  commission 
of  murder,  than  by  the  decimation  of  a  whole  people  to  prevent 
it  by  terror.  Few,  probably,  who  may  reflect  on  the  subject, 
appreciate  the  full  force  of  a  pervading  atmosphere  of  social  sen- 
timent to  restrain  men  from  the  commission  of  particular  acts. 
There  are  many  acts — revolting  violations  of  the  great  harmonies 
of  nature,  too  revolting  for  more  than  the  darkest  and  most  distant 
allusion — which  have  been  made  capitally  penal  by  the  laws  of 
various  nations,  which  have  absolutely  no  existence  in  our  com- 
munity, but  which  would  undoubtedly  be  called  into  frequent 
perpetration  b*y  an  unwise  re-enactment  of  such  laws.  "  Let  incest 
be  punishable  by  death,"  is  the  remark  of  Mr.  Montagu,  "  and  the 
injury  of  legislation  will  soon  be  discovered."  "  Our  ancestors," 
says  Seneca,  "  did  wisely  presume  that  parricide  would  never  be 
committed,  till  by  the  law  for  punishing  it,  they  found  that  it  might 
be  done.  Parricides  began  with  the  law  against  them,  and  the 
punishment  instructed  men  in  the  crime." 

The  effect  on  the  public  mind  and  character,  which  may  be 
thus  produced  by  the  moral  influence  of  the  social  will  and  judg- 
ment, embodied  and  expressed  in  the  law, — when  the  same  is  in 
harmony  with  the  dictates  of  nature  and  reason  as  they  speak  in 
every  individual  breast, — is  remarkably  illustrated  by  the  fact  that, 
in  Tuscany,  under  the  French  government,  by  which  the  punish- 
ment of  death  was  restored,  after  its  abolition  for  a  period  of  a 
quarter  of  a  century  by  the  humane  sagacity  of  the  Grand  Duke 
Leopold,  the  execution  of  a  soldier  for  some  offence  produced  a 
popular  insurrection  for  his  rescue,  which  was  not  quelled  without 
much  difficulty  and  bloodshed. 

Now,  on  the  contrary,  we  ourselves  directly  attack  the  idea  of 
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the  sacred  inviolability  of  life.     We  hold  up  high  aloft  in  the  view 
of  the  whole  community,  amid  all  the  most  solemn  formalities  of 
public  deliberation  and  public  judgment,  the  sanction  of  our  own  j 
example,  in  the  infliction  of  death  as  the  fitting  and  lawful  pun- 
ishment for  human  crime.     We  justify  it,  we  suggest  it,  we  teach 
it ;  and  the  trains  of  thought  which  we  ourselves  thus  start  and 
prompt,  in  many  a  mind  already,  perhaps,  more  or  less  disordered 
by  physical  or  moral  derangement, — by  an  excited  passion  under  i 
a  pressure  of  suffering,  or  resentment  under  a  sense  of  wrong, 
whether  just  or  imaginary, — who  can  say  where  they  may  end  ?  ! 
In  the  constant  liability  under  which  we  all  are,  of  being  thrown 
into  the  midst  of  a  combination  of  circumstances  where  the  tribu- 
nals of  the  public  justice  can  afford  us  no  redress  for  injuries  which 
we  may  regard  as  the  most  intolerable  on  our  part,  and  unpardon- 
able on  the  part  of  their  authors, — situations  in  which  men  feel 
that  in  their  case,  and  to  that  extent,  society  fails  of  the  great  object 
of  its  institution,  and  in  which  in  nine  cases  in  ten  they  can  so 
readily  reason  themselves  into  the  idea  of  the  moral  lawfulness  of 
falling  back  upon  the  original  rights  which  in  the  state  of  nature 
reside  in  each  man's  own  single  hand, — what  can  be  more  dan- 
gerous than  the  example  which  society  thus  holds  out,  of  the 
punishment  that  may  rightfully  be  inflicted  by  man  upon  man,  in 
those  cases  which  its  machinery  will  allow  it  to  reach  ?     In  the 
opinion  of  the  committee  it  cannot  be  doubted  that  many  a  murder 
has  its  origin  in  this  source,  which  its  guilty  and  unhappy  author 
would  never  have  dreamed  of  committing,  had  society  hallowed 
by  its  example,  instead  of  itself  violating,  this  great  idea  which 
has  been  above  developed  of  the  sanctity  of  human  life.     Hence 
many  a  deadly  duel,  when  men  thus  situated,  while  they  aim 
with  a  fierce  directness  at  the  life  of  the  offending  antagonist, 
have  recourse  to  the  formalities  of  that  mode,  only  from  a  regard 
to  the  opinion  of  society ;  which,  whispering  but  a  faint  disap- 
proval of  that  form  of  murder,  thunders  its  malediction  upon  the 
head  of  the  assassin  who  strikes  the  same  blow  in  the  security  of 
the  dark.     Hence  many  an  open,  ferocious,  desperate  murder, 
which  scoffs  at  consequences  the  most  certain  and  immediate,  and 
in  the  face  of  the  open  day  effects  its  terrible  purpose,  and  disdains 
to  stir  a  step  in  flight,  or  raise  a  finger  to  repel  arrest.     Hence, 
too,  many  a  secret  assassination,  which  the  less  reckless  perpe- 
trator half  palliates,  if  he  does  not  wholly  justify,  to  a  diseased 
mind  and  a  depraved  conscience,  by  the  thought  of  the  wrongs  he 
thus  redresses  and  avenges.     And  hence,  may  it  be  added,  many 
a  murder  committed  by  hapless  insanity,*  of  which  the  idea  was 

*  "  It  is  a  fact  recognised  by  physiology,"  says  M.  Lucas,  "  that  the  danger  at- 


9  IMPORTANCE  OF  CULTIVATING 

first  suggested  by  the  fatal  contagion  of  this  high  social  example 
and  sanction. 

"Half  the  odium  and  horror,"  says  Mr.  Livingston,  "of  taking 
human  life  is  lost,  by  the  example  of  seeing  it  made  a  public  duty, 
while  the  motives  are  sanctified  which  are  but  too  apt  to  justify 
it  in  the  mind  of  an  irritated  individual,  who  magnifies  the  injury 
he  has  received,  overlooks  the  provocation  he  gave,  and  thinks 
himself  excusable  in  doing,  to  satisfy  his  passions,  that  which 
public  justice  does  from  the  same  motive,  revenge.*  The  sensa- 

tends  the  publicity  of  punishments,  of  determining  the  direction  of  homicidal  mono- 
mania. Thus  it  happened  that  the  simple  publicity  given  by  the  journals  to  the  crime 
of  the  girl  Cornier  determined  several  attempts  to  murder,  on  the  part  of  several  dif- 
ferent persons.  The  facts  have  been  reported  to  the  Academy  of  Medicine,  and  re- 
cognised as  correct.  And  physiologists  go  farther  than  to  accuse  simply  the  publicity 
of  the  Place  de  Gr£ve  ;  they  include  even  that  given  by  the  newspapers  to  the  narra- 
tives of  crimes." 

\  *  Revenge  !  The  word  is  no  misnomer  for  the  spirit  by  which  capital  punishments 
are  sustained,  useless  and  worse  than  useless  as  they  have  been  so  often  and  so 
amply  proved  to  be.  Mr.  Livingston  relates  a  conversation  which  he  once  had  on 
this  subject  with  an  exalted  magistrate,  a  man  of  high  attainments  and  great  general 
liberality.  He  acceded  to  the  propriety  of  the  proposed  reform,  in  all  cases  but 
murder  ;  which  he  excepted  on  the  ground  of  the  difficulty  of  keeping  the  offender, 
and  the  severity  of  the  substitute  of  solitary  confinement.  But  when  these  two  ob- 
jections had  been  satisfactorily  answered,  he  replied  by  one  of  the  usual  exclama- 
tions by  which  some  men — with  what  is  far  worse  than  merely  a  shocking  levity, 
heartlessness,  and  irreflection — are  wont  to  dismiss  the  subject,  that  the  murderer 
deserves  death  !  and  blood  must  be  shed  for  blood  !  and  added,  very  frankly,  "  I 
must  confess  that  there  is  some  little  feeling  of  revenge  at  the  bottom  of  my  opinion 
on  the  subject."  If  all  other  reasoners,  remarks  Mr.  Livingston,  were  equally  can- 
did, there  would  be  less  difficulty  in  establishing  true  doctrines.  "  The  just  ven- 
geance of  the  law,"  is  an  expression  which,  falling  as  it  frequently  does  from  the  few, 
the  very  few,  by  whom  capital  punishments  are  usually  to  be  heard  advocating,  be- 
trays this  real  character,  which  is  disclaimed,  however,  as  soon  as  presented  in  dis- 
tinct terms  to  the  spontaneous  horror  even  of  those  who  use  it.  "  Hang  them  !  they 
deserve  it !  They  did  not  spare — let  them  not  be  spared  !  Let  them  die — die  and 
/  be  damned .'"  was  the  recent  answer  of  one  to  whom  such  a  speech  did  little  honor, 
— forgetful;  too,  as  he  must  have  been,  of  the  terrible  truth  which  might  be  involved 
in  that  last  execration  ;  which  in  this  case  has  a  direct  reality  and  force,  accompanied 
with  a  direct  human  responsibility,  not  commonly  attaching  to  the  exclamation  when 
lightly  and  irreverently  used  as  it  so  often  is.  And  those  who  may  be  shocked  by 
it,  would  do  well  to  reflect  whether  it  is  not  quite  as  fully  implied  in  the  less  gross 
and  less  open  form  of  the  phrase  which  they  may  use  to  express  the  same  latent 
idea; — whether,  when  they  say  of  the  guilty  criminal,  "he  has  deserved  death — his 
blood  is  on  his  own  head — let  him  die  !"  it  does  not  also  involve  the  awful  doom 
which  they  can  dare  to  inflict  in  deed  though  not  to  syllable  in  words,  let  him  "  die 
and  be  damned .'" 

"  It  is  from  an  abuse  of  language,"  is  the  fine  and  just  remark  of  an  author  who 
has  been  before  quoted  in  this  report,  (Eden  on  the  Principles  of  Penal  Law,)  "  that 
we  apply  the  word  punishment  to  human  institutions  :  Vengeance  belongeth  not  to 
man." 

And  this  unholy  passion — foul  and  demoniac  as  it  is  in  itself,  and  the  parent  of  so 
much  of  the  foul  and  demoniac,  both  in  sentiment  and  action — ought  it  to  be  allowed 
to  instil  its  fatal  poison  into  the  legislation  of  a  community  which  professes  that 
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tion  of  horror  with  which  we  see  a  human  being  suffering  a  violent 
death,  would  certainly  be  increased,  if  the  hand  of  justice  was 
never  employed  in  the  unholy  work  ;  and  private  vengeance  would 
be  checked  by  the  laws  when  they  no  longer  encouraged  it  by 
their  example." 

"  It  is  not  by  the  fear  of  death,"  says  Sir  W.  Grant,  Master  of 
the  Rolls,  (in  1810,)  "  but  by  exciting  in  the  community  a  senti- 
ment of  horror  against  any  particular  crime,  that  we  can  hope  to 
deter  offenders  from  committing  it.  ...  If  intimidation  will 
prevent  crime,  why  should  not  the  terror  of  death  attend  the  most 
trifling  offences  ?  Why  stop  at  the  terror  of  death  for  any  offence  ?" 

"  Ah,"  exclaims  M.  Lucas,  "  the  best  means  of  recalling  to  the 
guilty  culprit  the  sense  of  the  sacred  character  of  the  duty  he  has 
violated,  is  it  not  to  respect  it  in  his  own  person  ?  .  .  .  . 
When  he  shall  behold  the  society  abstaining  from  putting  him  to 
death — him,  the  murderer — he  will  then  comprehend  that  man  is 
indeed  forbidden  to  attack  the  life  of  his  fellow-man,  and  then 
alone  will  he  conceive  the  thought  of  all  the  sanctity  of  the  duty 
he  has  violated,  all  the  enormity  of  the  crime  he  has  committed." 

civilization  and  Christianity  which  we  boast  as  ours  ]  "  The  law  should  be  wholly  • 
passionless,"  says  Mr.  Rantoul,  and  who  will  hesitate  to  respond  to  the  remark  1 — 
"  unbiassed  by  resentment  or  partiality,  sitting  in  calm  severity  in  the  temple  of 
justice,  to  mete  out  penalties  by  the  measure  of  absolute  necessity,  and  staying  the 
hand  of  the  wrong-doer ;  and  thus  only  should  it  guard  the  public  good  and  protect 
individual  rights." 

"  Heaven  has  done  wisely,"  was  the  remark  of  M.  Keratry  in  the  French  Chamber 
of  Deputies  in  1830,  "  in  uniting  Strength  with  Reason  ;  and  for  that  reason  doubt- 
less it  is  that  we  attain  to  both  at  the  same  time.  Now,  society,  having  become  adult, 
having  become  strong  and  enlightened,  has  a  very  different  line  of  action  to  pursue 
from  that  of  the  Celts,  the  Gauls,  the  Franks,  to  whom  it  has  been  called  to  succeed 
in  this  nineteenth  century.  For  it,  every  measure  that  should  exceed  the  necessity 
of  its  security,  would  be  toomuch.  If  it  can  preserve  itself  without  shedding  the  blood 
of  the  murderer,  and  if  it  still  shed  it,  it  commits  a  murder  in  its  turn  ;  it  assumes 
before  God  the  responsibility  of  it,  for  it  has  fixed  forever,  probably  fatally,  the  des- 
tiny of  a  human  soul." 

Evil  in  its  nature,  this  spirit  of  revenge  which  lies  at  the  root  of  our  laws  of  capi- 
tal punishment,  is,  however,  the  fruitful  source  of  abundaut  retributive  evil,  in  its 
eventual  consequences,  to  those  themselves  who  yield  to  its  indulgence.  Thus  is 
it  ever,  by  an  eternal  and  universal  moral  law  which  has  no  less  certain  applicability 
to  -societies  than  to  individuals.  The  suicidal  reaction  of  these  laws  back  on  the '. 
community  which  frames  and  enforces  them— by  desecrating  the  idea  of  the  inviola- 
ble sanctity  of  human  life— by  weakening  the  force  of  that  instinct  against  the  wilful 
shedding  of  the  blood  of  our  fellow-man  which  is  the  strongest  safeguard  to  the  per- 
sonal security  of  us  all— by  sanctioning  and  suggesting  the  infliction  of  death  as  a 
rightful  punishment  for  human  offences— by  demoralizing  the  public  heart,  and  fami- 
liarizing it  with  the  idea  of  these  cold,  formal,  and  deliberate  judicial  murders— by 
setting  such  a  high  social  example  of  the  indulgence  of  revenge  in  this  world,  and  of, 
comparative  indifference  to  the  too  probable  fate  of  the  human  soul  in  the  next— has 
been,  it  is  believed,  sufficiently  shown,  to  claim  from  all  the  recognition  of  the  high 
moral,  of  which  these  evil  fruits  from  evil  seed  afford  so  signal  an  illustration. 
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The  following  is  the  language  of  one  of  the  speakers  in  the 
French  National  Assembly,  on  this  point :  "  The  law  should 
always  present  to  the  people  the  most  perfect  model  of  justice  and 
reason.  If,  in  the  place  of  that  powerful  severity,  of  that  calm 
moderation,  which  ought  to  characterize  them,  they  substitute 
anger  and  vengeance  ;  if  they  cause  to  flow  human  blood  which 
they  might  spare,  and  which  they  have  not  the  right  to  shed ;  if 
they  display  before  the  eyes  of  the  people  scenes  of  cruelty,  and 
corpses  murdered  by  tortures,  they  then  corrupt  in  the  heart  of 
the  citizen  the  ideas  of  the  just  and  the  unjust ;  they  cause  to 
spring  up  in  the  bosom  of  the  society  ferocious  prejudices  which 
in  their  turn  reproduce  others.  Man  is  no  longer  to  man  an  object 
so  sacred  ;  a  less  lofty  idea  is  entertained  of  his  dignity  when  the 
public  authority  treats  so  lightly  his  life.  The  idea  of  murder 
inspires  much  less  dread  than  before,  when  society  itself  presents 
the  example  and  exhibition  of  it ;  the  horror  of  the  crime  is  di- 
minished when  society  punishes  it  only  by  another.  Beware  well 
of  confounding  the  efficaciousness  of  punishments  with  the  excess 
of  severity  :  the  one  is  absolutely  opposed  to  the  other.  Every- 
thing seconds  moderate  laws  ;  everything  conspires  against  cruel 
ones."* 

"  I  venture  the  assertion,"  said  another,  (Duport,)  "  the  punish- 
ment of  death,  even  were  it  a  useful  one,  can  never  compensate 
the  infinite  evil  it  causes  in  its  general  moral  injury  to  the  cha- 
racter of  all  men.  Do  you  think,  then,  that  it  is  to  save  a  mur- 
derer that  I  speak  ?  Do  you  think  that  I  regard  him  as  not 
deserving  death  ?  Yes,  doubtless  he  does  deserve  it ;  and  if  I 
do  not  inflict  it  upon  him,  it  is  to  teach  all  others  by  my  example 
to  respect  the  life  of  man  ;  it  is  for  the  purpose  of  not  destroying 
in  them  the  sentiments  the  best  adapted  to  maintain  among  them 
good-will  and  security." 

The  important  point  of  view  in  which  the  subject  has  here  been 
considered,  derives  a  very  striking  illustration  from  the  cases  to 
which  the  committee's  attention  has  been  particularly  directed,  as 

*  The  orator  from  whose  speech  an  extract  is  here  presented  was  no  other  than 
— Maximilian  Robespierre  !  This  was  the  spirit  in  which  he,  in  common  with  thou- 
sands of  others,  entered  upon  the  French  Revolution.  That  which  was  gradually 
awakened  in  him  and  them,  by  the  contagion  of  blood  and  cruelty  in  the  midst  of 
which  they  lived  through  its  earlier  stages,  all  know.  The  guillotine  was  at  that 
period  in  France  a  military  engine  of  war,  rather  than  the  instrument  of  the  ordinary 
penal  justice  of  the  society.  What  might  not  France  and  the  world  been  spared  had 
these  sentiments  prevailed  at  that  day  !  They  were  eloquently  advocated  in  the 
Assembly,  but  the  orators  were  put  down  by  the  clamors  of  the  fierce  galleries — like 
the  vultures  scenting  their  prey  from  afar.  The  present  King  of  the  French  (a 
warm  and  strenuous  friend  of  the  abolition  of  capital  punishment)  was  a  witness  of 
the  discussion  here  referred  to,  and  bears  this  testimony  in  relation  to  it. 
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having  occurred  within  the  past  two  years  in  this  State,  and  as 
having  been  specially  brought  before  their  notice  by  that  portion 
of  the  Governor's  Message  of  which  the  consideration  has  been 
referred  to  them.  Setting  aside  the  cases  of  Miller  and  Cook, 
for  the  reasons  before  stated,  it  appears  that  of  the  remaining  ter 
of  the  cases  enumerated  in  the  second  part  of  the  subjoined  Ap- 
pendix, only  two  proceeded  from  other  motives  than  resentment 
for  injury  or  ill-treatment ;  and  of  the  eight  cases  which  have 
their  origin  in  the  latter  cause,  several  constitute  remarkable  in- 
stances of  the  effect  of  this  great  example  held  out  by  the  practice 
of  society,  sanctioning  the  idea  that  man  can,  for  the  offences  he 
may  commit,  "  deserve  to  die,"  at  the  hands  of  those  whom  his 
acts,  otherwise  inaccessible  to  punishment,  may  have  wronged. 
Four,  if  not  five,  of  the  eight  proceed  from  jealousy  and  resent- 
ment on  the  part  of  husbands  for  infidelity  on  the  part  of  their 
wives.  Coleman  with  perfect  coolness  says  that  he  "  had  a  right 
to  do  it ;"  that  "  he  had  done  it  for  ample  cause,  for  her  unfaith- 
fulness to  him,"  and  that  any  one  else  in  the  same  situation  would 
have  done  the  same  thing.  He  was  in  general  "  an  industrious, 
sober,  and  peaceable  man." — Fuller,  whose  general  character 
seems  to  have  been  good,  and  who  is  spoken  of  as  "  naturally  a 
civil,  modest  kind  of  man,"  says  to  a  friend,  after  complaining  of 
his  wife's  infidelities,  that  "  anybody  who  would  do  as  she  did 
ought  to  die,"  &c. — Freeman,  whose  previous  general  character 
was  good,  acting  under  a  similar  motive  of  resentment,  says,  after 
the  failure  of  his  attempted  suicide,  that  he  "expected  to  be  hung," 
but  added,  that  "  he  should  go  to  the  gallows  in  as  good  a  cause 
as  ever  man  went." — Of  Leading's  case  different  views  may  be 
taken ;  he  also,  however,  imbruted  wretch  as  he  seems  to  have 
been,  had  evidently  this  same  idea  on  his  mind,  producing  a  simi- 
lar effect  to  that  which  is  to  be  seen  so  often  proceeding  from  it ; 
— which  remark  may  also,  be  made  of  Johnson's  case.  With 
respect  to  the  other  three,  McCarty,  whose  character  seems  to 
have  been  very  good,  as  a  "  sober,  industrious,  quiet,  peaceable 
man,"  as  "  a  kind  man  in  the  neighborhood,"  and  as  desirous  of 
keeping  a  respectable  house,  and  of  being  on  good  social  terms 
with  his  neighbors,  appears  evidently  to  have  regarded  Alford 
as  fully  deserving  to  die,  for  the  atrocious  crimes  of  which  he  had 
been  guilty,  but  for  which  no  punishment  could  reach  him,  beyond 
that  excommunication  by  his  neighborhood  of  which  they  seem 
to  have  made  him  the  object ; — "  he  has  done  things  bad  enough 
to  be  shot,"  were  his  words,  "  and  if  he  were  not  my  father-in- 
law,  I  would  shoot  him." — McEllory  considered  himself  much 
wronged  and  abused,  under  the  pressure  of  which,  acting  on  a 
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mind  not  apparently  of  a  perfectly  sound  texture,  he  would  "  as 
lieve  die  as  live."  He  was  generally  "  good-natured  and  peace- 
able," though  excitable.  And  in  Hardenburgh's  case  the  operation 
of  this  principle  is  very  striking,  the  express  reason  assigned  by 
him  for  his  atrocious  act  being  "  the  insufficiency  of  the  law  to 
reach  his  controversy  with  the  deceased,"  in  consequence  of 
which  "  he  had  come  to  the  conclusion  to  take  the  law  into  his 
own  hands." 

Many  a  suicide,  too,  is  to  be  charged  in  this  account  of  blood, 
against  the  horrible  institution  of  society  here  under  consideration. 
Who  can  reckon  the  number  of  minds,  distributed  at  any  given 
moment  throughout  the  community,  which,  just  trembling  on  the 
uncertain  base  of  reason, — racked  with  the  sufferings  with  which 
the  thousand  forms  of  passion  can  desolate  the  human  heart — and 
already  sore  bested  with  temptation,  to  which  the  resistance  of 
either  religion  or  mortality  grows  daily  more  and  more  feeble, — 
are  ripe  and  ready  to  add  another  prey  to  the  many  victims  whom 
despair  has  lured  to  self-destruction,  and  need  but  a  hint  or  sug- 
gestion of  example  to  secure  their  insane  imitation  !     The  frequent 
recurrence  of  suicides  after  public  executions,  is  a  fact  of  familiar 
observation,  alluded  to  by  many  writers  on  this  subject  ;*  so  too, 
their  tendency  to  reproduce  and  multiply  themselves,  especially 
when  the  first  has  been  attended  with  any  remarkable  circum- 
stances, calculated  vividly  to  arrest  the  attention,  and  shock  and  pain 
the  feelings  ;  so  that  self-destruction  seems  sometimes  almost  to 
rage  as  an  epidemic.     This  was  witnessed  a  few  years  ago  in  an 
extraordinary  manner  in  Boston  and  New-England.     The  resi- 
dents of  New-York  can  recall  several  such  periods — one,  though 
in  no  very  aggravated  degree,  (there  not  being  more  than  four  or 
five  in  the  fortnight,)  within  a  few  recent  months.     The  public 
has  not  forgotten  the  numerous  attempts  made  to  follow  the  ex- 
ample of  a  person  who  committed  suicide,  about  a  couple  of  years 
ago,  in  London,  by  casting  himself  from  the  top  of  the  Monument, 
rendering  it  actually  necessary  to  station  a  guard  there  for  the 
purpose  of  restraining  this  infatuate  imitativeness,  so  frequent  to 
the  large  number  of  minds  always  to  be  found  in  this  condition. 
The  very  fact  of  the  general  use,  in  modern  times,  of  strangulation 
by  suspension  as  the  common  mode  of  suicide,  has  been  thought 
by  some  to  refer  to  the  gallows  the  responsibility  of  the  origin  of 
no  inconsiderable  portion  of  its  prevalence.     A  respect  for  parental 
feelings,  yet  bleeding  from  recent  laceration,  alone  restrains  the 

*  "  Often,  very  often  has  it  happened,  that  an  execution  has  been  followed  on  the 
next  day,  or  within  a  few  weeks,  by  suicides  among  those  who  witnessed  the  scene.'' 
— Report  to  the  Legislature  of  Massachusetts,  1836. 
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committee  from  alluding  in  more  direct  terms  to  one  of  the  sad- 
dest of  instances  that  have  ever  occurred,  of  the  operation  of  the 
mysterious  principle  here  under  consideration  of  which  the  very 
city  where  the  session  of  this  Legislature  is  held  was  the  scene, 
and  within  a  period  but  a  few  days  before  its  present  assemblage.* 
Upon  the  causes  of  the  singular  but  undeniable  fact  which  has 
been  here  adverted  to,  the  committee  do  not  feel  called  upon  to 
dwell.  Mr.  Livingston's  remarks  upon  the  subject  are  as  follows  : 
"  The  most  serious  and  intense  reflection  has  brought  my  mind  to 
the  conclusion,  not  only  that  it  fails  in  any  repressive  effect,  but 
that  it  promotes  the  crime.  The  cause  it  is  not  very  easy  to  dis- 
cover, and  still  more  difficult  to  explain;  but  I  argue  from  effects — 
and  when  I  see  them  general  in  their  occurrence  after  the  same 
event,  I  must  believe  that  event  to  be  the  efficient  cause  which 
produces  them,  although  I  may  not  be  able  to  trace  exactly  their 
connexion.  This  difficulty  is  particularly  felt  in  deducing  moral 
effects  from  physical  causes,  or  arguing  from  the  operation  of 
moral  causes  on  human  actions.  The  reciprocal  operations  of  the 
mind  and  body  must  always  be  a  mystery  to  us,  although  we  are 
daily  witnesses  to  their  effects.  In  nothing  is  this  more  apparent, 
or  the  cause  more  deeply  hidden,  than  in  that  propensity  which 
is  produced  on  the  mind  to  imitate  that  which  has  been  strongly 
impressed  on  the  senses,  and  that  frequently  in  cases  where  the 
first  impression  must  be  that  of  painful  apprehension.  It  is  one 
of  the  earliest  developments  of  the  understanding  in  childhood. 
Aided  by  other  impulses,  it  conquers  the  sense  of  pain  and  the 
natural  dread  of  death.  The  tortures  inflicted  on  themselves  by 
the  Fakirs  of  India ;  the  privations  and  strict  penance  of  some 
monastic  orders  of  Christians ;  and  the  self-immolation  of  the 
Hindoo  widows,  may  be  attributed,  in  part  to  religion,  in  part  to 
the  love  of  distinction  and  fear  of  shame  :  but  no  one,  nor  all  of 
these  united,  except  in  the  rare  cases  of  a  hero  or  a  saint,  could 
produce  such  extraordinary  effects,  without  that  spirit  of  imitation 
to  which  I  have  alluded.  The  lawgiver,  therefore,  should  mark 
this,  as  well  as  every  other  propensity  of  human  nature  ;  and  be- 
ware how  he  repeats  in  his  punishments  the  very  acts  he  wishes 
to  repress,  and  makes  them  examples  to  follow,  rather  than  to 
avoid."t 

*  This  allusion  it  is  necessary  to  explain.  Two  or  three  days  after  the  execution 
of  Leadings,  a  fine  boy  of  about  sixteen  years  of  age,  the  delight  of  highly  respecta- 
ble and  estimable  parents,  hung  himself  from  the  bannisters  of  the  stairs  in  his  father's 
house,  in  Albany. 

t  In  reference  to  this  curious  and  interesting  point,  Sir  E.  L.  Bulwer,  in  a  recent 
work,  makes  the  following  remarks,  which,  notwithstanding  the  levity  with  which  it 
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The  committee  conclude  this  topic,  therefore,  by  the  reasser- 
tion,with  a  fearless  challenge  of  disproof,  of  the  conviction  already 
above  stated,  that  the  executioner  is  the  indirect  cause  of  more 
murders  and  more  deaths,  than  he  ever  punishes  or  avenges.  In 
relation  to  the  powerful  bearing  of  this  solemn  truth  upon  the  ques- 
tion under  discussion,  they  feel  that  it  cannot  be  necessary  for  them 
any  more  fully  to  enlarge. 

Nor  is  it  an  untried  experiment  on  which  it  is  here  proposed  to 
enter.  Other  communities,  when  in  a  stage  of  civilization,  and  of 
general  moral  culture,  far  inferior  to  that  which  invites  us  now  no 
longer  to  delay  in  following  their  example,  have  abolished  the  pun- 
ishment of  death — and  with  such  a  success  as  amply  to  justify 
us  in  the  great  reform  proposed  by  the  committee.  If  it  can  be 
shown  that  a  single  community  has  ever  existed,  which  has  been 
able  to  sustain  itself  against  the  dangers  apprehended  by  the  op- 
ponents of  this  reform — whose  statute-books  have  been  kept  pure 
from  the  hideous  stain  of  blood  which  it  is  our  object  now  to  erase 
from  ours,  and  where  the  life  of  the  citizen  and  the  general  order 
and  security  of  the  society  have  yet  been  not  less  safe  than  they 
are  ever  made  by  the  presumed  protection  of  the  penalty  of  death 
— the  sole  ground  will  be  swept  away  on  which  the  great  public 

is  touched,  may  be  regarded  as  worth  quoting,  from  the  testimony  they  contain  to 
the  general  recognition  of  the  truth  here  alluded  to  : 

"  It  may  be  observed  that  there  are  certain  years  in  which,  in  a  civilized  country, 
some  particular  crime  comes  into  vogue.  It  flares  its  season,  and  then  burns  out. 
Thus  at  one  time  we  have  burking — at  another,  swingism — now  suicide  is  in  vogue 
— now  poisoning  tradespeople  with  apple-dumplings — now  little  boys  stab  each  other 
with  penknives — now  common  soldiers  shoot  at  their  sergeants.  Almost  every 
year  there  is  one  crime  peculiar  to  it,  a  sort  of  annual  which  overruns  the  country, 
but  does  not  bloom  again.  Unquestionably,  the  press  has  a  great  deal  to  do  with 
these  epidemics.  Let  a  newspaper  once  give  an  account  of  some  out-of-the-way 
atrocity,  that  has  the  charm  of  being  novel,  and  certain  depraved  minds  fasten  to  it 
like  leeches.  They  brood  over  and  revolve  it ;  the  idea  grows  up,  a  horrid  phantas- 
malian  monomania;  and  all  of  a  sudden,  in  a  hundred  different  places,  the  one  seed 
sown  by  the  leaden  types  springs  up  into  foul  flowering.  But  if  the  first  reported 
aboriginal  crime  be  attended  with  impunity,  how  much  more  does  the  imitative 
faculty  cling  to  it." 

And  in  a  note  on  the  passage  just  quoted,  he  remarks  :  "  An  old  Spanish  writer, 
treating  of  the  Inquisition,  has  some  very  striking  remarks  on  the  kind  of  madness 
which,  whenever  some  terrible  notoriety  is  given  to  a  particular  offence,  leads  per- 
sons of  distempered  fancy  to  accuse  themselves  of  it.  He  observes  that,  when  the 
cruelties  of  the  Inquisition  against  the  imaginary  crime  of  sorcery  were  the  most  bar- 
barous, this  singular  phrensy  led  numbers  to  accuse  themselves  of  sorcery.  The 
publication  and  celebrity  of  the  crime  begat  the  desire  of  the  crime." 

The  allusion  here  is  only  to  the  operation  of  this  mysterious  imitative  propensity, 
in  minds  more  or  less  distempered,  on  the  occasion  of  the  example  of  strange  or 
violent  crimes  by  other  persons.  The  equal  applicability  of  the  truth  which  it  in- 
volves, to  the  case  of  the  infliction  of  a  deliberate  and  violent  death,  by  society,  on  the 
scaffold,  needs  no  farther  commentary  to  be  obvious  to  all. 
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crime  of  its  continuance  can  be  even  attempted  to  be  palliated 
this  ground  of  a  supposed  "  social  necessity." 

Now  we  know  that  throughout  all  the  better  age  of  the  Roman 
republic,  for  a  peiiod  of  about  two  centuries  and  a  half,  the  inflic- 
tion of  the  punishment  of  death  upon  a  Roman  citizen  for  any 
cause  whatever,  was  expressly  forbidden  by  the  famous  Porcian 
Law — a  democratic  law,  passed  in  454th  year  of  Rome,  by  the 
tribune  Porcius  Lecca.*  So  high  was  the  valuation  set  upon  the 
life  of  a  citizen  by  the  Roman  policy,  that  to  put  him  to  death  was 
esteemed  "almost  a  parricide,"  and  the  highest  in  honor  of  the* 
crowns  by  the  donation  of  which  the  republic  stimulated  and 
rewarded  the  patriotic  services  of  her  sons,  was  that  bestowed 
for  the  act  of  saving  the  life  of  a  citizen,  the  civic  crown.  And 
although  the  Porcian  law  did  not  originally  extend  to  military 
discipline,  its  application  was  afterward  made  to  include  even  the 
camp  as  well  as  the  city .f  Slaves,  indeed,  it  never  embraced,  who 
were  in  general  treated  with  great  barbarity  by  the  Romans — nor 
foreigners.]:  The  exile  of  Cicero  turned  upon  his  violation  of 
this  law,  as  regarded  his  arbitrary  and  strong-handed,  however 
patriotic,  infliction  of  the  punishment  of  death  upon  the  Catilinarian 
conspirators.  The  practicability  of  maintaining  order  and  good 
government  in  a  community  without  the  punishment  of  death,  is 
sufficiently  proved  by  this  example  alone — the  force  of  which 
argument  is  not  affected  by  its  exclusion  of  slaves  and  foreigners; 
nor  by  the  fact  of  its  occasional  violation  in  cases  of  high  political 
excitement  and  moments  of  public  danger — as  that  which  beheld 
Manlius,  whose  courage  had  delivered  Rome  from  the  yoke  of  the 
Gauls,  precipitated  from  the  Tarpeian  rock,  when  his  ambition 
aspired  to  tyranny.  With  respect  to  its  operation,  "  The  penal 
laws  of  the  kings  and  those  of  the  Twelve  Tables  were  nearly 
abolished  during  the  republic,"  says  Montesquieu,^  "  either  in 
consequence  of  the  Valerian  law,  made  by  Valerius  Publicola, 
shortly  after  the  expulsion  of  the  kings,  or  else  in  consequence  of 
the  Porcian  law.  The  republic  was  not  the  worse  regulated,  and 
no  injury  was  done  to  the  police."  "In  this  period,"  writes  Black- 
stone,  "  the  republic  flourished  :  under  the  emperors  severe  pun- 
ishments were  revived  ;  and  then  the  empire  fell."  And  if  the 
simple  respect  for  the  native  majesty  of  the  free  citizen  of  a  free 

*  Livy,  X.  9 :  Cicero  pro  Rabirio,  III.  4  :  In  Verrem,  V.  63  ;  Sallust,  Cat.  51. 
See  Adam's  Roman  Antiquities. 

t  This  subject  may  be  seen  discussed  in  the  Treatise  of  Lipsius,  "  De  Militia 
Romana." 

t  See  Sallust's  Jugurthine  War,  c.  69,  where  Metellus  puts  to  death  his  retainer 
Turpilius,  "for  he  was  a  Latin  citizen,"  (nam  is  civis  ex  Latio  erat.) 

f)  Spirit  of  Laws,  book  III.  ch.  11. 
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republic,  could  teach  this  sacred  principle  and  wise  practice  to 
stern  and  cruel  Rome — if  her  Cicero*  could  exclaim,  "  Away 
with  the  executioner  and  the  execution,  and  the  very  name  of  its 
engine  !  not  merely  from  the  limbs,  but  from  the  very  thoughts, 
the  eyes,  the  ears,  of  Roman  citizens  ! — for  not  alone  the  occur- 
rence and  the  endurance  of  all  these  things,  but  also  the  liability, 
the  apprehension,  even  the  mere  mention  of  them,  are  unworthy 
of  a  Roman  citizen  and  a  free  man  !" — what,  then,  should  be  the 
principle,  what  the  practice,  of  our  far  truer  and  higher  democracy, 
elevated  and  purified  as  it  has  been  by  that  Christianity  which 
had  then  not  yet  dawned  upon  the  world  for  Jew  or  Gentile  ? 

In  ancient  Egypt  under  Sabaco,  for  a  period  of  fifty  years,  as 
we  are  informed  by  both  Herodotus  and  Diodorus  Siculus,  no 
capital  punishments  were  inflicted,  those  penalties  being  changed, 
with  much  success,  into  stated  kinds  of  labor — which  example 
Grotius  recommends  to  other  nations. 

The  Empress  Elizabeth  of  Russia,  on  ascending  the  throne, 
pledged  herself  never  to  inflict  the  punishment  of  death ;  and 
throughout  her  reign,  twenty  years,  she  kept  the  noble  pledge. 
And  so  satisfactory  was  found  its  operation,  that  her  successor, 
the  great  Catherine,  adopted  it  into  her  celebrated  Code  of  Laws, 
with  the  exception  of  very  rare  cases  of  otfences  against  the  state. 
"  Experience  demonstrates,"  is  the  language  of  her  "  Grand  In- 
structions for  framing  anew  code  of  laws  for  the  Russian  Empire," 
Article  210,  "  that  the  frequent  repetition  of  capital  punishments 
has  never  yet  made  men  better.  If,  therefore,  I  can  show  that  in 
the  ordinary  state  of  society  the  death  of  a  citizen  is  neither  useful 
nor  necessary,  I  shall  have  pleaded  the  cause  of  humanity  with 
success.  I  said,  '  in  the  ordinary  state  ;'  for  the  death  of  a  citizen 
may  be  necessary  in  one  particular  case  ;  I  mean,  when,  though 
deprived  of  liberty,  he  has  still  means  and  power  left  to  disturb 
the  national  repose  ;  a  case  which  can  never  happen,  except  when 
a  people  loses  or  recovers  its  liberty ;  or  in  times  of  anarchy, 
when  disorder  and  confusion  usurp  the  place  of  laws.  But  while 
those  laws  bear  quiet  and  peaceful  sway,  and  under  a  form  of 
government  approved  by  the  united  voice  of  the  nation  ;  in  a  state 
defended  against  enemies  from  without,  sustained  by  the  firm  basis 
of  power  and  general  sanction  from  within,  and  where  authority 
is  lodged  in  the  hands  of  the  sovereign, — in  such  a  state  there  can 
be  no  necessity  for  taking  away  the  life  of  a  citizen.  The  twenty 
years'  reign  of  the  Empress  Elizabeth  gave  the  fathers  of  the  peo- 
ple a  more  excellent  pattern  than  that  of  all  the  pomps  of  war,  vic- 
tory, and  devastation,  held  forth  by  the  most  glorious  conquerors." 
*  Pro  Rabirio,  5. 
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From  that  day  to  the  present  there  have  been  but  two  occasions 
on  which  the  punishment  of  death  has  been  inflicted  in  Russia, — 
once  under  Catharine,  on  the  person  of  a  notorious  brigand  chief 
and  rebel,  Pougatcheff,  who  had  long  defied  the  government  and 
committed  great  atrocities  and  devastation  ;  and  again  at  the  com- 
mencement of  the  reign  of  the  present  Emperor  Nicholas,  on  the 
suppression  of  a  rebellion  which,  breaking  out  in  the  streets  of  the 
capital,  filled  them  with  blood,  and  was  only  suppressed  by  an 
extraordinary  display  of  personal  heroism  on  the  part  of  the  young 
Czar  himself.  Five  of  the  thirty  leading  nobles  engaged  in  this 
insurrection  were  put  to  death,  rather  as  a  political  measure  than 
as  one  of  the  ordinary  social  justice.  By  an  edict  in  the  early 
part  of  his  reign,  he  extended  to  Finland  (before  under  the  Swedish 
laws)  the  same  wise  principle  of  the  abolition  of  the  punishment 
of  death,  which  had  been  found  to  work  so  successfully  through- 
out the  rest  of  the  Russian  dominions.  The  public  sentiment  is 
unanimous  in  Russia  in  the  support  of  this  principle ;  which 
remains,  and  will  forever  remain,  unchanged  as  it  was  established 
by  Elizabeth  and  Catherine.  The  Count  de  Segur,  on  his  return 
from  his  embassy  at  St.  Petersburgh,  in  a  letter  published  in  the 
Moniteur,  in  June,  1791,  declared  that  Russia,  under  the  opera- 
tion of  this  law,  was  one  of  the  countries  in  which  the  least  number 
of  murders  was  committed, — adding  that  Catherine  herself  had 
several  times  said  to  him  :  "  We  must  punish  crime  without  imi- 
tating it ;  the  punishment  of  death  is  rarely  anything  but  a  use- 
less barbarity." 

Exile  to  Siberia — a  far  less  severe  doom  than  the  proposed  in- 
carceration in  the  State  prison  for  life — is  the  punishment  which 
is  found  in  Russia  a  sufficient  substitute  for  that  of  death.  This 
is  made  either  temporary  or  perpetual,  accompanied  with  civil 
and  political  death,  according  to  the  degree  of  the  crime.  In  the 
case  of  what  are  termed  the  "  unprivileged  classes,"  namely,  the 
peasantry  and  artisans,  the  penalty  of  corporal  punishment,  by  the 
knout,  is  added,  for  crimes  which  with  us  are  punished  with  the 
higher  grades  of  penal  severity  ;  though  its  infliction,  especially 
in  any  cruel  degree,  is  at  the  present  day  comparatively  rare,  and 
can  only  be  decreed  by  the  formal  decision  of  a  criminal  tribu- 
nal. 

From  Howard's  well  known  work  on  Prisons,  the  following 
facts  are  derived  :  In  Leeuwardcn,  at  the  date  of  his  visit,  in  1783, 
there  had  been  no  execution  for  fourteen  years,  and  there  were  in 
the  prison  only  a  few  persons  confined  for  petty  offences.  At 
Utrecht  there  had  not  been  an  execution  in  the  city  or  province 
for  twenty  years  ;  and  in  1776,  there  were  no  prisoners, — in 
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1778,  no  debtors,  and  only  one  criminal,  and  his  offence  not  capi- 
tal,— in  1781,  no  debtors,  and  but  five  offenders, — and  in  1783, 
only  three  prisoners.  In  Brunswick  there  had  not  been  an  exe- 
cution for  fourteen  years  ;  and  in  the  tower,  or  prison  for  capital 
offences,  which  was  over  one  of  the  gates,  and  consisted  of  three 
rooms,  none  of  them  had  been  occupied  for  a  considerable  time. 
In  Denmark,  where  executions  were  rare,  a  great  number  for  child- 
murder  were  condemned  to  work  in  spin-houses  for  life,  and  to  be 
whipped  annually  on  the  day  when,  and  the  spot  where,  the  crime 
was  committed  ;  that  this  mode  of  punishment  was  dreaded  more 
than  death,  and  since  it  was  adopted  had  greatly  diminished  the 
frequency  of  the  crime. 

"  In  the  year  1802,"  says  Mr.  Marryat,  in  the  House  of  Com- 
mons, April  12th,  1812.  "I  was  in  Amsterdam,  and  I  there  had 
the  happiness  to  learn  that,  during  many  preceding  years,  the 
punishment  of  death  had  been  but  twice  inflicted.  Imprisonment 
in  the  bettering  houses  and  hard  labor  are  there  substituted  for 
capital  punishment,  and  the  most  beneficial  consequences  have  re- 
sulted from  this  alteration." 

During  the  seven  years  (1804-1811)  of  the  recordership  of  the 
celebrated  Sir  James  Mackintosh,  at  Bombay,  in  India,  the  punish- 
ment of  death  was  never  once  inflicted  in  the  court  over  which  he 
presided.  The  following  extracts  are  from  his  parting  charge  to 
the  grand  jury,  (July  20th,  181 1,)  in  reviewing  the  administration 
of  the  law  during  his  presidency  of  the  court : 

"  Since  my  arrival  here  in  May,  1804,  the  punishment  of  death 
has  not  been  inflicted  by  this  court.  Now,  the  population  subject 
to  our  jurisdiction,  either  locally  or  personally,  cannot  be  less  than 
two  hundred  thousand  persons.  Whether  any  evil  consequence 
has  yet  arisen  from  so  unusual  (and  in  the  British  dominions  un- 
exampled) a  circumstance,  as  the  disuse  of  capital  punishment,  for 
so  long  a  period  as  seven  years,  or  among  a  population  so  con- 
siderable, is  a  question  which  you  are  entitled  to  ask,  and  to  which 
I  have  the  means  of  affording  you  a  satisfactory  answer. 

"From  May,  1756,  to  May,  1763,  (seven  years,)  the  capital 
convictions  amounted  to  141,  and  the  executions  were  47.  The 
annual  average  of  persons  who  suffered  death  was  almost  7,  and 
the  animal  average  of  capital  crimes  ascertained  to  have  been  per- 
petrated, was  nearly  20. 

"  From  May,  1804,  to  May,  1811,  there  have  been  109  capital 
convictions.  The  annual  average,  therefore,  of  capital  crimes 
legally  proved  to  have  been  perpetrated  during  that  period,  is 
between  15  and  16.  During  this  period  there  has  been  no  capi- 
tal execution. 
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"  But,  as  the  population  of  this  island  has  much  more  than 
doubled  during  the  last  fifty  years,  the  annual  average  of  capital 
convictions  ought  to  have  been  forty,  in  order  to  show  the  same 
proportion  of  criminality  with  that  of  the  first  seven  years.  And 
between  1756  and  1763  the  military  force  was  comparatively 
small.  A  few  factories  or  small  ports  only  depended  on  this  go- 
vernment. Between  1804  and  1811,  five  hundred  European 
officers,  and  probably  four  thousand  European  soldiers,  were  scat- 
tered over  extensive  territories.  Though  honor  and  morality  be 
powerful  aids  of  law  with  respect  to  the  first  class,  and  military 
discipline  with  respect  to  the  second,  yet  ir,  might  have  been  ex- 
pected, as  experience  has  proved,  that  the  more  violent  enormities 
would  be  perpetrated  by  the  European  soldiery,  uneducated  and 
sometimes  depraved  as  many  of  them  must  originally  be,  often  in 
a  state  of  mischievous  idleness,  commanding,  in  spite  of  all  care, 
the  means  of  intoxication,  and  corrupted  by  contempt  for  the  feel- 
ings and  rights  of  the  natives  of  this  country. 

"  If  these  circumstances  be  considered,  it  will  appear  that  the 
capital  crimes  committed  during  the  last  seven  years,  with  no 
capital  execution,  have,  in  proportion  to  the  population,  not  been 
much  more  than  a  third  of  those  committed  in  the  first  seven 
years,  notwithstanding  the  infliction  of  death  on  forty-seven  per- 
sons. 

"  The  intermediate  periods  lead  to  the  same  results. 
"  The  number  of  capital  crimes  in  any  one  of  these  periods  does 
not  appear  to  be  diminished  either  by  the  capital  executions  of 
the  same  period,  or  of  that  immediately  preceding.     They  bear 
no  assignable  proportion  to  each  other. 

"  In  the  seven  years  immediately  preceding  the  last,  which 
were  chiefly  in  the  presidency  of  my  learned  predecessor,  Sir 
William  Syer,  there  was  a  very  remarkable  diminution  of  capital 
punishments.  The  average  fell,  from  about  four  in  each  year, 
which  was  that  of  the  seven  years  before  Sir  William  Syer,  to 
somewhat  less  than  two  in  each  year.  Yet  the  capital  convictions 
were  diminished  about  one-third. 

"  The  punishment  of  death  is  principally  intended  to  prevent 
the  more  violent  and  atrocious  crimes. 

"  From  May,  1797,  to  May,  1804,  there  were  eighteen  convic- 
tions for  murder,  of  which  I  omit  two,  as  of  a  very  particular  kind. 
In  that  period  there  were  twelve  capital  executions. 

"  From  May,  1804,  to  May,  1811,  there  were  six  convictions 
for  murder,  omitting  one  which  was  considered  by  the  jury  as  in 
substance  a  case  of  manslaughter  with  some  aggravation.  The 
murders  in  the  former  period  were,  therefore,  very  nearly  as  three 
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to  one  to  those  in  the  latter,  in  which  no  capital  punishment  was 
inflicted. 

"  This  small  experiment  has,  therefore,  been  made  without  any 
diminution  of  the  security  of  the  lives  and  property  of  men.  Two 
hundred  thousand  men  have  been  governed  for  seven  years  with- 
out a  capital  punishment,  and  without  any  increase  of  crimes. — 
If  any  experience  has  been  acquired,  it  has  been  safely  and  inno- 
cently gained." 

In  Tuscany  the  abolition  of  capital  punishment  has  received 
perhaps  the  fairest  and  most  satisfactory  experiment  known  to 
the  committee  to  have  anywhere  been  made.  The  Grand  Duke 
Leopold  ascended  the  throne  in  1765,  and  immediately,  under  the 
influence  of  the  enlightened  counsels  of  Beccaria,  instituted  a 
general  reform  of  the  penal  code  of  the  country,  abolishing  the 
torture  and  the  punishment  of  death — the  latter  provisionally  and 
experimentally.  An  idea  of  the  success  which  attended  the  wise 
humanity  of  this  experiment  may  be  best  had  from  the  solemn 
edict  issued  by  him  twenty-one  years  after,  in  1786.  After  re- 
ferring to  his  former  provisional  acts,  and  expressing  his  satisfac- 
tion at  the  happy  results  which  had  attended  the  experiment  which 
they  made, — as  having,  "  instead  of  increasing  the  number  of 
crimes,  considerably  diminished  that  of  the  smaller  ones,  and 
rendered  those  of  an  atrocious  nature  very  rare," — he  proceeds  : 

"  In  consideration  (Article  51)  of  the  proper  objects  of  punish- 
ment, the  redress  of  the  injury  sustained  by  the  public  or  the 
individual ;  the  correction  of  the  delinquent,  who  is  still,  notwith- 
standing, to  be  regarded  as  a  child  of  the  state,  whose  amendment 
ought  never  to  be  abandoned  in  despair ;  the  certainty  that  he 
shall  never  again  have  the  power  of  repeating  his  atrocities  ;  and 
lastly,  the  public  example  ;  and  that  the  government,  in  the 
punishment  of  crimes,  and  in  adapting  such  punishment  to  the 
object  toward  which  alone  it  should  be  directed,  ought  always  to 
employ  those  means  which,  while  the  most  efficacious,  are  the 
least  hurtful  to  the  offender ;  that  this  combined  efficacy  and 
moderation  are  found  to  consist,  more  in  condemning  him  to  hard 
labor  than  in  putting  him  to  death ;  since  the  former  serves  as  a 
lasting  example,  and  the  latter  only  as  a  momentary  object  of 
terror,  which  often  merges  into  compassion  ;  and  since,  while  the 
former  takes  from  him  the  possibility  of  repeating  his  crime,  it 
does  not  destroy  the  hope  of  his  reformation,  and  of  his  becoming 
once  more  a  useful  and  chastened  subject ;  in  consideration,  like- 
wise, that  a  very  different  legislation  from  that  formerly  prevailing 
will  belter  agree  with  the  gentle  manners  of  the  present  age,  and 
especially  of  the  people  of  Tuscany,  we  have  resolved  to  abolish, 
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and  by  the  present  law  do  abolish,  forever,  the  punishment  of 
death,  which  shall  not  be  inflicted  on  any  criminal,  present  or 
refusing  to  appear,  or  even  confessing  his  crime,  or  being  convict- 
ed of  any  of  those  crimes  which  in  the  laws  prior  to  these  we  now 
promulgate,  and  which  we  will  have  to  be  absolutely  and  entirely 
abolished,  were  styled  capital. 

"  (Article  53.)  And  inasmuch  as  those  who  are  guilty  of  crimes 
formerly  deemed  capital  and  other  grievous  offences,  should 
continue  to  live  to  atone  by  some  good  actions  for  the  bad  ones 
they  have  committed,  we  order  that  for  the  punishment  of  death 
be  substituted,  for  men,  the  punishment  of  public  labor  for  life, 
and  for  women  imprisonment  in  like  manner  for  life ;  abolish- 
ing entirely  the  custom  of  allowing  persons  so  condemned  for 
life  to  these  punishments  to  petition  for  their  liberty  after  the  ex- 
piration of  thirty  years,  as  if  then  entitled  to  it." 

If  other  testimony  should  be  desired  by  any  to  the  success  of 
this  experiment,  it  can  be  abundantly  furnished.  "  It  (the  pun- 
ishment of  death)  was  abolished,  during  a  period  of  twenty-five 
years  in  Tuscany,  by  the  Grand  Duke  Leopold,"  says  the  report 
of  M.  Berenger  to  the  French  Chamber  of  Deputies,  in  1830,* 
"  and  the  mildness  of  the  penal  legislation  had  so  improved  the 
character  of  the  people  there,  that  there  was  a  time  when  the 
prisons  of  the  Grand  Duchy  were  found  entirely  empty.  Behold 
enough  to  prove  sufficiently  that  the  abolition  of  the  punishment 
of  death  is  capable  of  producing  the  most  salutary  effects." — 
"  Try  the  efficacy  of  milder  punishments,"  says  Mr.  Livingston 
to  the  Legislature  of  Louisiana ;  "  they  have  succeeded — your 
own  statutes,  all  those  of  every  State  in  the  Union  prove  that 
they  have  succeeded  in  other  offences  ;  try  the  great  experiment 
on  this  also.  Be  consistent ;  restore  capital  punishment  in  other 
crimes,  or  abolish  it  in  this.  Do  not  fear  that  the  murderers  from 
all  quarters  of  the  earth,  seduced  by  the  mildness  of  your  penal 
code,  will  choose  this  as  the  theatre  of  their  exploits.  On  this 
point  we  have  a  most  persuasive  example.  In  Tuscany,  as  we 
have  seen,  neither  murder  nor  any  other  crime  was  punished 
with  death,  for  more  than  twenty  years,  during  which  time  we 
have  not  only  the  official  declaration  of  the  sovereign,  that  '  all 
crimes  had  diminished,  and  those  of  an  atrocious  nature  had 
become  extremely  rare ;'  but  the  authority  of  the  venerable 
Franklin,!  for  these  conclusive  facts — that  in  Tuscany,  where 


*  Rccueil  des  Drbals,  &c.,  by  M.  Charles  Lucas.     Paris,  1831. 
t  "  If  any  philosophy  deserved  the  epithets  of  useful  and  practical,"  Mr.  Living- 
ston remarks,  "  it  was  that  of  Dr.  Franklin.     His  opinions  must  have  weight,  not 
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murder  was  not  punished  with  death,  only  five  had  been  commit- 
ted in  twenty  years  ;  while  in  Rome,  where  that  punishment  is 
inflicted  with  great  pomp  and  parade,  sixty  murders  were  com- 
mitted in  the  short  space  of  three  months,  in  the  city  and  the  vicinity. 
'  It  is  remarkable  (he  adds  to  this  account)  that  the  manners, 
principles,  and  religion  of  the  inhabitants  of  Tuscany  and  those 
of  Rome  are  exactly  the  same.  The  abolition  of  death  alone, 
as  a  punishment  for  murder,  produced  this  difference  in  the  moral 
character  of  the  two  nations.'  From  this  it  would  appear  rather 
that  the  murderers  of  Tuscany  were  invited  by  the  severer  pun- 
ishments into  the  neighboring  territories  of  Rome,  than  that  those 
of  Rome  were  attracted  into  Tuscany  by  their  abolition.  We 
have  nothing  to  apprehend,  then,  from  this  measure ;  and  if  any 
ill  effects  should  follow  the  experiment,  it  is  but  too  easy  to  return 
to  the  system  of  extermination."  And  again  :  "  In  Tuscany 
during  twenty  years  the  punishment  of  death  was  altogether  abo- 
lished by  the  Grand  Duke  Leopold.  Bonaparte  afterward  had 
it  restored.  On  comparing  three  successive  periods  of  twenty 
years  each — in  the  first  period  capital  punishment  existing — in 
the  second  period  abolished — and  in  the  third  again  restored,  as 
above  mentioned, — it  is  found  that  fewer  crimes  and  fewer  mur- 
ders were  perpetrated  in  the  middle  twenty  years,  while  no  exe- 
cutions took  place,  than  in  either  the  preceding  or  succeeding 
twenty  years,  while  the  scaffold  was  in  use. 

"  It  is  difficult  for  me,"  says  the  Marquis  de  Pastoret,  Vice- 
President  of  the  French  Chamber  of  Peers,  in  a  letter  to  the 
Count  de  Sellon,  of  Geneva,  in  about  1828,  in  reply  to  a  request 
for  some  official  documents  respecting  this  experiment  in  Tus- 
cany, "  to  give  you  official  documents,  as  you  call  them,  of  the 
happy  effects  produced  in  Tuscany  by  the  abolition  of  the  punish- 
ment of  death.  It  was  a  fact  so  fully  recognised,  when  1  wrote,* 

only  from  his  character,  but  from  the  simple  intelligible  reasoning  by  which  they  are 
supported.  What  says  this  venerable  and  irreproachable  witness  in  the  cause  of 
humanity  which  we  are  now  pleading  1 — '  I  suspect  the  attachment  to  death  as  a 
punishment  for  murder,  in  minds  otherwise  enlightened  upon  the  subject  of  capital 
punishments,  arises  from  a  false  interpretation  of  a  passage  in  the  Old  Testament, 
and  that  is — He  that  sheds  the  blood  of  man  by  man  shall  his  blood  be  shed.  This 
has  been  supposed  to  imply,  that  blood  could  only  be  expiated  by  blood.  But  I  am 
disposed  to  believe,  with  a  late  commentator  on  this  text  of  scripture,  (the  Rev.  W. 
Turner,)  that  it  is  rather  a  prediction  than  a  law.  The  language  of  it  is  simply,  that 
such  is  the  folly  and  depravity  of  man,  that  murder,  in  every  age,  shall  beget  murder. 
Laws,  therefore,  which  inflict  death  for  murder,  are,  in  my  opinion,  as  unchristian  as 
those  which  justify  or  tolerate  revenge  ;  for  the  obligations  of  Christianity  upon  in- 
dividuals, to  promote  repentance,  to  forgive  injuries,  and  to  discharge  the  duties  of 
universal  benevolence,  are  equally  binding  upon  States.'" 
*  The  date  of  M.  de  Pastoret's  Essay,  referred  to,  was  1790. 
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when  Leopold  was  still  on  the  throne,  that  I  could  not  think  of 
seeking  the  means  of  proving  what  no  one  thought  of  disputing. 
Twice  proscribed,  and  having  first  sought  refuge  in  Switzerland, 
and  afterward  in  Italy,  I  spent  in  those  unhappy  days  a  period  of 
considerable  length  at  Florence,  and  I  often  there  have  heard  the 
praises  by  its  inhabitants  of  the  mildness  of  their  laws,  and  the 
efficacious  influence  it  had  in  diminishing  the  number  of  crimes.1' 
Upon  which  M.  de  Sellon  remarks :  "  This  statement  of  the 
noble  Vice-President  of  the  Chamber  of  Peers  of  France  corres- 
ponds with  those  of  all  the  travellers  who  go  abroad  for  the  purpose 
of  acquiring  knowledge ;  and  is  confirmed  by  Professor  Pictet, 
in  his  letters  from  Florence,  inserted  in  the  Bibliotheque  Univer- 
selle."     And  the  following  testimony  is  from  the  present  or  late 
Minister  of  Tuscany  at  Paris,  M.  Berlinghieri,  a  man  of  enlight- 
ened mind  and  elevated  character  :  "  There  is  no  doubt  that  the 
humanity  of  the  penal  legislation  of  Leopold,  and  particularly 
the  abolition  of  torture  and  capital  punishment,  was  attended  in 
Tuscany  with  the  most  satisfactory  results.  .  .  .  .      Crimes  of 
all  kinds  were  much  more  rare  during  that  period  than  either  be- 
fore or  after"     And  not  farther  to  multiply  these  evidences,  the 
testimony  of  M.  Carmignani,*  a  distinguished  professor  of  crimi- 
nal law  in  the  University  of  Pisa,  demonstrates  the  happy  effects 
of  the  great  measure  here  in  question  ;  and  that  the  re-establish- 
ment of  the  punishment,  chiefly  through  the  power  of  the  abso- 
lute will  of  Bonaparte,  in  1795,  and  its  re-enactment  by  Napo- 
leon's penal  code  for  Italy  in  1806,  were  the  result  of  an  intrigue 
of  a  bigoted  and  prejudiced  clique,  in  opposition  to  the  wishes  of 
all  the  magistrates,  to  the  views  of  all  the  enlightened  jurists  of 
the  country,  and  to  all  the  evidence  which  their  recent  experience 
nad  afforded.     Leopold  succeeded  to  the  empire  in  1790.     It  is 
infinitely  to  be  regretted  that  the  great  reform  thus  successfully 
begun  by  him  should  at  about  that  period  have  undergone  the 
fate,  of  course  unavoidable,  of  being  drowned  in  the  deluge  of 
blood  poured  over  all  Europe  by  the  national  struggles  and  con- 
vulsions of  which  the  French  Revolution  was  the  signal ;  and 
that  whatever  was  left  of  it  from  that  fate  was  crushed  out  by  the 
war-shod  heel  of  the  great  Soldier,  whose  memory  the  friends  of 
the  cause  of  liberty  and  humanity  have  so  much  reason  with  the 
same  breath  to  bless  and  to  curse. 

In  Belgium  capital  punishment  has  been  almost,  if  not  entirely, 
disused  since  1829.     Mr.  Hume  in  his  place  in  Parliament,  in 


t  See  the  Recucil  des  Debats,  &c.,  by  M.  Lucas,  Paris,  1831,  pages  19  and  149. 
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May,  1837,  stated,  that  on  a  visit  to  a  prison  in  which  were  con- 
fined a  large  number  of  persons  who  had  been  condemned  for 
capital  offences,  he  "  learned  from  the  officer  superintending  it, 
thatfrom  his  experience  the  abolition  of  capital  punishment  tended 
greatly  to  soften  the  disposition  of  the  mass  of  the  people."  And 
Mr.  Ewart,  also  a  member  of  Parliament,  made  the  following 
statement :  "  In  1834  the  population  of  France  and  Prussia  was 
fifty  millions,  yet  the  number  of  capital  punishments  in  those 
countries  in  that  year  amounted  to  only  17  ;  while  in  England 
and  Wales,  the  population  of  which  was  only  fifteen  millions,  the 
executions  were  34.  This  was  a  proof  that  as  the  criminal  code 
was  less  sanguinary,  crimes  became  less  frequent.  For  five  years, 
ending  in  1829,  the  executions  in  France  amounted  to  352,  and 
the  trials  to  1,182;  but  in  the  five  years  ending  in  1834,  when 
the  punishment  of  death  was  very  much  lessened,  the  executions 
were  131,  and  the  trials  1,132; — thus  showing  that  as  capital 
punishment  decreased,  crimes  also  decreased.  This  was  shown 
in  the  case  of  Belgium.  In  the  four  years  ending  1829,  the 
executions  were  17,  and  the  trials  49 ;  while  in  the  four  years 
ending  in  1 834,  there  were  no  executions,  and  yet  trials  had  de- 
creased, for  they  were  then  only  41."  With  respect  to  Belgium, 
a  more  authentic  account  of  the  operation  of  the  experiment  will 
exhibit  a  result  still  more  satisfactory  than  that  presented  by  the 
remarks  of  Mr.  Ewart.  The  following  tabular  statement  will 
explain  itself  to  every  eye  at  a  glance  : 

Abstract  of  Returns  printed  for  the  Chamber  of  Deputies, 


PERIODS. 

CAPITAL  CONVICTIONS. 

EXECUTIONS. 

Five  years  ending 

Murder. 

Other  crimes. 

Total. 

With  1804,  

150 

203 

353 

235 

"     1809,  

82 

70 

152 

88 

"     1814,  

64 

49 

113 

;7i 

«     1819,  

42 

29 

71 

26 

"     1824,  

38 

23 

61 

23 

"     1829,  

34 

40 

74 

22 

"     1834,  

20 

23 

43 

None.* 

From  these  returns  it  appears  (to  go  no  farther  back  in  the 
comparison  than  the  last  two  periods)  that,  while  the  number  of 
executions  was,  in  the  period  ending  in  1829,  twenty-two,  the 


*  The  sentences  of  death  being  in  all  cases  commuted  to  imprisonment  at  hard 
labor. 
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number  of  murders  committed  was  thirty-four,  and  of  other 
capital  crimes  forty ;  in  the  period  ending  in  1834,  when  no 
executions  took  place,  capital  punishment  being  practically 
abolished,  and  imprisonment  for  life  at  hard  labor  substituted, 
instead  of  an  increase  of  violence  and  license  as  its  consequence, 
the  number  of  murders  was  reduced  to  twenty,  and  of  other  capi- 
tal crimes  to  twenty-three.  The  above  table,  moreover,  measures 
the  number  of  crimes  committed  by  the  number  of  convictions 
had  within  the  several  periods  referred  to ;  whereas  there  must 
have  been  a  much  larger  proportion  of  acquittals,  in  really  guilty 
cases,  during  all  the  former  periods,  when  death  was  to  be  the 
penalty,  than  in  the  latter.  What  more  can  be  required  to  satisfy 
the  most  obstinate  perversion  of  prejudice  against  the  proposed 
measure  ? 

It  is  frequently  stated  that,  since  the  year  here  referred  to, 
(1829,)  capital  punishment  has  been  abolished  in  Belgium.  This 
is  believed  to  be  a  mistake,  so  far  as  regards  any  formal  legal 
abolition,  though  in  practice  such  may  indeed  be  said  to  be  the 
case.  Nor,  although  other  countries  may  have  thus  afforded  us 
all  the  benefit  of  the  experiments,  more  or  less  complete,  which 
they  have  made,  are  the  committee  aware  of  any*  which,  by  an 
anticipation  of  the  action  proposed  by  them  to  the  present  Legis- 
lature, can  bear  off  from  the  State  of  New  York  the  honor,  which 
will  shine  throughout  all  future  time  as  the  brightest  jewel  on  her 
brow,  of  being  the  first  to  lead  the  way  to  the  nations  in  the 
movement  of  this  noble  reform — a  movement  which,  it  is  confi- 
dently believed,  the  rest  will  not  thereafter  be  slow,  joyfully  and 
gratefully,  to  follow.! 

And  in  arguing  to  the  success  which  must  attend,  among  us, 
the  adoption  of  the  same  experiment  which  among  other  communi- 
ties we  have  seen  to  work  so  well,  so  far  as  it  has  been  tried,  there 
are  two  material  circumstances  which  ought  not  to  be  lost  sight 
of,  calculated  greatly  to  promote  its  beneficial  operation,  if  esta- 
blished by  this  Legislature,  in  the  mode  proposed  by  the  committee. 


*  How  far  the  following  ought  to  be  regarded  as  an  exception  to  this  remark,  is 
left  to  the  reader  to  decide  :  "  A  parliament  was  convened  in  the  Island  of  Tahiti, 
in  1824,  to  form  a  code  of  laws.  After  deliberate  discussion,  it  was  unanimously 
resolved  that  man's  blood  ought  not  to  be  shed  under  the  sanction  of  laws  made  by  a 
Christian  Legislature,  and  that  murderers  should  be  punished  by  perpetual  banish- 
ment to  an  uninhabited  island." — Tyermanand  Bennetts  Voyages  and  Travels,  Vol. 
II.  p.  80. 

t  Since  the  publication  of  this  Report,  the  author  has  received  the  information  to 
which  he  was  before  a  stranger,  that  the  punishment  of  death  has  been  formally 
abolished,  within  two  or  three  years  past,  in  the  Kingdom  of  Bavaria. 
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In  Belgium,  for  example,  the  punishment  of  death  remains  nomi- 
nally on  the  statute-book,  being  only  practically  abolished  by  the 
commutation  of  the  sentences  under  it  into  perpetual  imprisonment. 
In  the  first  place,  therefore,  no  advantage  is  there  taken  of  that 
important  moral  influence,  above  adverted  to,  which  is  to  be 
derived  from  magnifying  and  hallowing  the  great  idea  of  the 
sanctity  of  human  life,  by  the  most  reverential  recognition  and 
maintenance  of  it  by  the  solemn  act  of  the  society,  in  its  very  law 
for  the  punishment  of  the  crime  of  murder  itself.  And  in  the 
second,  it  is  a  principle  generally  recognised  by  the  writers  on 
penal  jurisprudence,  that  any  punishment  secondary  to  the  high- 
est known  to  the  law,  even  though  its  actual  infliction  may  be  in 
reality  a  more  intolerable  hardship,  will  be  very  apt  to  be  regarded 
as  an  escape  from  something  supposed  to  be  worse,  a  mitigation 
of  something  supposed  to  be  more  severe.  When  the  law  regards 
and  treats  the  substitution  of  perpetual  laborious  imprisonment 
as  a  merciful  commutation  of  the  higher  penalty  of  death,  the 
public  will  generally  do  the  same  ;  and  while  the  former,  if  stand- 
ing at  the  head  of  the  scale  of  punishments,  as  the  highest  and 
worst,  would  strike  a  greater  real  terror,  and  operate  as  a  more 
powerful  preventive  restraint,  than  the  latter ;  yet,  if  made  secon- 
dary in  its  position  on  the  scale,  its  influence  in  that  respect  on 
the  fears  and  imaginations  of  men  will  be  greatly  weakened.  The 
bearing  of  these  two  points  on  the  question  under  consideration 
will  be  obvious  to  all,  rendering  it  evident,  as  they  do,  that  the 
argument  here  referred  to — from  the  sanction  afforded  by  the 
successful  experiments  which  have  been  thus  stated,  to  the  safety 
of  oui  imitation  of  them,  and  to  the  duty  which  requires  us  no 
longer  to  hesitate  in  doing  so — is  an  a  fortiori  one,  and  as  such, 
as  clear  as  it  is  unanswerable  and  irresistible. 

There  is  one  topic  connected  with  this  general  subject,  not  yet 
adverted  to,  which  the  committee  regret  to  feel  compelled,  by  the 
length  into  which  they  have  been  already  led  on  other  branches 
of  their  inquiry,  to  pass  over  with  only  a  notice  very  unequal  to 
its  importance  or  its  interest — they  refer  to  that  insanity  which  is 
so  often  the  unsuspected  origin  of  crime.  What  insanity  is — 
where  the  dividing  line  at  which  reason  ceases  and  it  begins — how 
its  subtle  presence  is  to  be  always  detected — when  the  influence 
of  the  physical  causes  to  which  its  origin  is  almost  always  to  be 
ascribed,  commences  to  disturb  the  clearness  of  the  operation  of 
our  mental  processes  and  moral  sentiments,  with  a  sufficient  degree 
of  derangement  to  affect  our  just  responsibility  for  the  actions  to 
which  it  impells  or  incites  us — who  can  undertake  to  say  ?  The 
successive  gradations  are  absolutely  insensible  by  which  the  same 
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intellect  that  could  inspire  all  the  grandest  achievements  in  science, 
in  philosophy,  in  poetry,  of  a  Newton,  a  Bacon,  a  Milton,  is  to 
be  seen  brutalized  down  to  the  lowest  point  of  blank  idiocy. 
"  Whatever  may  have  been  the  decisions  of  courts  of  judicature," 
says  Dr.  Prichard,  in  his  valuable  treatise  on  insanity,*  "  or  the 
opinions  of  lawyers  on  the  subject,  certain  it  is,  as  a  matter  of 
fact,  idiotism,  or  mental  incapacity  depending  on  congenital  for- 
mation, is  not  a  thing  to  be  pronounced  absolute  and  complete 
within  a  definite  degree.  It  exists  in  various  shades  and  modifi- 
cations, from  the  last  stage  of  fatuity  which  places  human  beings 
far  below  the  brute  in  regard  to  manifestations  of  mind,  up  to  an 
almost  imperceptible  inferiority  in  comparison  with  the  ordinary 
power  of  understanding.  There  are  some  idiots  whose  degrada- 
tion is  of  so  decided  a  character,  and  whose  defect  is  so  strikingly 
displayed  by  the  expression  of  countenance  and  manner,  that  no 
person  could  hesitate  a  moment  to  pronounce  upon  their  state  ; 
but  the  number  is  much  greater  of  those  whose  affection  is  of 
such  a  kind  as  to  leave  room  for  doubt,  and  to  require  attentive 
examination.  Yet  it  is  no  less  Iruly  the  fact  that  these  individuals 
are  by  nature  incompetent  to  govern  their  conduct,  or  if  left  to 
themselves  amid  the  collisions  and  accidents  of  life  to  prevent  the 
ruin  of  their  families  or  relations.  Whatever  the  law  of  precept 
or  custom  may  be,  with  respect  to  those  unfortunate  persons,  com- 
mon sense  and  humanity  indicate  most  plainly,  that  they  ought 
to  be  protected."  The  able  and  learned  author  just  referred  to 
acknowledges,  at  the  same  time,  the  desirableness,  and  the  entire 
absence,  of  any  rule  by  which  the  various  degrees  of  incapacity 
may  be  measured,  and  the  exigencies  of  each  stage  and  condition 
determined.  Various  classifications,  by  ascending  or  descending 
degrees,  have  been  framed,  with  an  attempt  to  fix  some  definite 
point  of  division  between  that  moral  responsibility  or  irresponsi- 
bility, from  which  alone  can  be  calculated  any  just  estimates  of 
legal  criminality — attempts  resulting  only  in  the  proof  of  the  in- 
herent impossibility  of  the  task. 

It  is  recognised  by  all  the  writers  on  this  subject,  that  there  is 
no  branch  of  human  science  over  which  rests  a  greater  degree  of 
mystery  and  uncertainty.  One  point,  at  least,  may  be  regarded 
as  established,  that,  in  the  vast  majority  of  cases,  insanity  is 
directly  ascribable  to  internal  physical  derangement,  organic  or 
functional,  and  that  it  is  generally,  in  its  early  stages,  as  open  to 
cure  by  medical  treatment  as  almost  any  other  disease.  It  is 


*  Philadelphia,  1837 
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usually,  at  these  periods,  extremely  irregular  and  intermitting  in 
its  action — its  illusions  generally  partial — and  its  presence  very 
often  entirely  unsuspected  till  its  breaks  out  for  the  first  time  into 
violent  open  manifestation.  Jt  may  often  exhaust  itself  for  the 
time  in  the  very  act,  and  a  state  of  perfect  mental  composure  may 
follow,  as  it  may  seem  to  have  preceded,  the  crime  to  which  it 
may  have  impelled  the  half  unconscious  and  unresisting  hand. 
It  may  have  been  insanity  itself  which  stimulated  the  morbid  ac- 
tion of  the  very  passions  by  which  the  act  was  prompted ;  while 
the  judicial  investigation  which  confines  itself  to  the  question  of 
its  malice  prepense,  has  no  means  of  going  farther, — no  means  of 
ascending  from  the  apparent  moral  causes  of  the  act,  to  the  hid- 
den physical  causes  of  those  causes  themselves.  The  existence 
of  native  propensities,  to  particular  directions  of  good  and  evil, 
based  upon  organization,  for  which  a  long  line  of  dead  ancestry 
is  more  responsible  than  the  individual  who  is  their  unfortunate 
victim,  is  generally  recognised  alike  by  the  science  and  the  com- 
mon practical  sense  of  the  present  day.  And  although  we  do  not 
admit  in  this  fact  any  relaxation  of  our  moral  responsibility,  so 
long  as  a  perfect  state  of  health  gives  full  vigor  and  freedom  of 
scope  to  that  counteracting  moral  energy  resident  in  our  own  con- 
trolling will ;  yet  it  is  undeniable,  that  we  are  constantly  subject 
to  the  influence  of  a  thousand  unseen  internal  causes  over  which 
we  can  have  no  control,  deranging,  impairing,  and  often  destroy- 
ing— in  greater  or  less  degree — the  healthy  action  of  that  self- 
regulating  moral  power  to  which  alone  such  responsibility  can 
attach. 

A  great  deal  of  sad  blundering  on  this  subject  is  to  be  traced 
through  the  records  of  the  English  law,  growing  out  of  the  im- 
perfect and  inaccurate  theories  of  insanity  on  which  its  courts  have 
made  their  own  decisions  and  established  precedents  for  their 
successors.  The  general  rule  has  been,  that  insanity  consists  in, 
and  is  coextensive  with,  mental  illusion  ;  and  this  has  been  the 
test  usually  applied,  in  both  civil  and  criminal  procedures,  to  de- 
termine on  the  question  of  soundness  or  unsoundness  of  mind. 
Under  the  application  of  this  assumed,  but  often  wholly  insuffi- 
cient and  deceptive  test,  man^LS  man  has  been  hung,  because  he 
had  exhibited  no  indication  of  wildness  or  irregularity  in  the  action 
of  his  understanding,  who  has  in  truth  been,  morally,  no  more  re- 
sponsible for  the  acts  he  may  have  committed,  than  the  uncon- 
scious weapon  which  he  may  have  happened  to  employ.  There 
has  been  many  a  madman  like  the  one  referred  to  by  Dr.  Prichard, 
(p.  268,)  who  "in  the  ordinary  transactions  of  life  conducted 
himself  and  his  affairs  rationally  j  was  a  sensible,  clever  man  ; 


MORAL  INSANITY — PARTIAL  ILLUSION.  113 

amassed  a  considerable  fortune  by  his  profession;  took  good 
care  of  his  property  ;  and  several  of  his  friends  and  acquaintance, 
some  of  them  even  medical  persons,  never  even  suspected  that 
he  was  deranged  in  mind."  Dr.  Prichard,  whose  work  is  of  an 
authority  second  to  none,  establishes  very  conclusively  the  ex- 
istence of  a  form  of  mental  derangement  which  he  calls  moral 
insanity,  consisting  in  disorder  of  the  moral  affections  and  propen- 
sities, without  any  symptom  of  illusion  or  error  impressed  on  the 
understanding.  "  It  seems,"  he  says,  "  to  have  been  the  preva-  - 
lent  judgment,  both  of  medical  and  legal  writers  in  this  country, 
(England,)  that  delusion,  or,  as  medical  writers  express  them- 
selves, illusion  or  hallucination,  constitutes  the  essential  character 
of  insanity  ;  and  hence,  unless  the  existence  of  this  characteristic 
phenomenon  could  be  proved,  it  would  be  very  difficult  to  main- 
lain  a  plea  on  the  ground  of  insanity  in  this  country,  with  a  view 
to  the  removal  of  culpability  in  a  criminal  accusation.  It  would 
be  doubtless  of  advantage  to  have  an  opportunity  of  resorting  at 
once  to  a  criterion  so  decisive  and  intelligible,  and  in  general  so 
easily  brought  into  evidence,  if  it  were  only  true  in  point  of  fact 
that  insanity  always  involves  that  particular  circumstance  which 
is  supposed  to  be  characteristic  of  it.  Unfortunately  the  reality  is 
otherwise.  I  am  fully  persuaded  that  the  time  is  not  far  distant 
when  the  existence  of  mental  disorder,  unaccompanied  by  illusion 
or  any  lesion  whatever  of  intellect,  will  be  generally  recognised." 
In  such  cases,  how,  it  may  well  be  asked,  are  judges  or  juries  to 
pronounce  upon  this  subtle  and  deeply  hidden  question,  in  a  par- 
ticular instance,  with  an  irrevocable  fiat  of  life  or  death  depending 
upon  its  decision  ? 

There  is  also  the  insanity  of  partial  illusion,  which  often  pre- 
sents difficulties  no  less  perplexing  than  that  in  which  no  apparent 
lesion  whatever  of  the  understanding  takes  place.  "  It  is  ex- 
tremely difficult,"  says  Professor  Hoffbauer,  "  in  case  of  partial 
illusion,  to  ascertain  how  far  the  influence  of  the  insane  error  ex- 
tends, and  what  trains  of  thought  and  acts  of  understanding  are 
within  or  without  the  limits  of  its  sphere."  "  The  precise  limita- 
tion of  insanity  and  eccentricity  of  character  is  very  difficult  to 
discover,"  says  Prichard.  "  I  shall  not  attempt  to  refer  all  ex- 
amples of  extreme  oddity  or  eccentricity  to  mental  disease,  but 
am  satisfied  with  maintaining,  as  I  am  fully  persuaded,  that  some 
instances  of  this  kind  really  constitute  cases  of  madness.  It  is 
perhaps  sufficient,  in  order  to  prove  this  position,  to  remark  that 
such  moral  phenomena  as  are  designated  by  these  terms  actually 
arise  in  many  instances,  and  make  their  appearance  for  the  first 
time,  after  an  attack  of  insanity  <>l  a  most  decided  character,  from 

"  15 
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which  recovery  has  been  supposed  to  have  taken  place  ;  secondly, 
that  the  same  traits  are  frequently  met  with  in  families  predis- 
posed to  insanity ;  thirdly,  that  they  often  take  their  rise  from 

obvious,  and  even  from  physical,  causes The  conclusion, 

that  eccentricity  of  habits  or  character  is  not,  as  implied  by  com- 
mon expressions,  allied  to  madness,  but  actually  constitutes  in 
many  instances  a  variety  of  mental  derangement,  is  of  some  con- 
sequence in  respect  to  one  point  of  criminal  legislation.  Various 
cases  are  on  record  in  which  homicide  and  other  atrocious  acts 
had  been  committed  by  persons  of  morose  and  wayward  habits, 
given  up  to  sullen  abstractions,  or  otherwise  differing  in  their 
propensities  and  disposition  from  the  general  character  of  mankind. 
In  the  investigation  whether  such  acts  of  violence  are  attributable 
to  insanity  or  not,  it  will  be  important  to  note  the  fact ;  peculiari- 
ties of  conduct  for  which  the  perpetrators  had  been  otherwise 
remarkable  are  sufficient  to  afford  in  themselves  a  strong  suspicion 

of  insanity The  principal  consideration  in  which  moral 

insanity  is  important  in  criminal  jurisprudence,  is  that  of  insane 
propensity  to  acts  of  violence.  Homicide,  infanticide,  and^suicide 
have  been  committed  in  numerous  cases  under  circumstances 
which  gave  room  for  suspicion  as  to  the  sanity  of  the  agent.  This 
plea  has  been  set  up  in  many  trials,  and  has  often  been  rejected 
by  jurors,  while  it  has  been  the  opinion  of  medical  men,  that  there 

were  ample  grounds  to  sustain  it On  the  whole  it  seems 

fully  manifest,  that  there  is  a  form  of  insanity  existing  indepen- 
dent of  any  lesion  of  the  intellectual  powers,  in  which — connected 
in  some  instances  with  evident  constitutional  disorder,  in  others 
with  the  affections  of  the  nervous  system,  existing  according  to 
the  well  known  laws  of  animal  economy — a  sudden  and  irresistible 
impulse  is  experienced  to  commit  acts  which  under  a  sane  con- 
stitution of  mind  would  be  accounted  atrocious  crimes." 

The  existence  of  that  form  of  insanity  first  suggested  by 
Esquirol,  under  the  name  of  "  homicidal  monomania,"  is  now 
generally  recognised.  Many  very  extraordinary  cases  are  re- 
corded, of  persons  possessed  by  an  insane  impulse  of  destruc- 
tiveness,  either  general  and  indiscriminate,  or  directed  against  a 
particular  individual,  entirely  unaccompanied  with  any  intellectual 
derangement,  or  any  other  evidence  of  unsoundness  of  mental 
and  moral  constitution.  In  some  cases  this  is  observed  to  be 
intermitting,  manifesting  itself  in  paroxysms,  both  preceded  and 
followed  by  strong  emotions  of  horror  for  the  thought.  The 
inclination  is  sometimes  resisted  by  the  /orce  of  other  natural 
affections,  as  that  of  the  parental  or  filial  relation,  though  not 
without  great,  difficulty,  nor  without  the  aid  of  immediate  flight 
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from  the  scene  of  the  dreadful  temptation.  The  connexion  of 
this  unhappy  state  with  the  physical  condition  of  health,  has  been 
fully  established  by  observation.  "When  the  affection  has  con- 
tinued for  some  time,"  says  M.  Esquirol,  "  and  the  individuals 
possessed  with  the  desire  of  committing  murder  have  been  ob- 
served, we  have  seen  that  this  state  is,  like  the  delirium  of  lunatics, 
preceded  and  accompanied  by  headache  and  pains  in  the  stomach 
and  bowels  ;  these  symptoms  have  preceded  the  impulse  to  mur- 
der, and  have  become  more  severe  when  this  dreadful  propensity 
is  exasperated."  Who  can  pretend  to  reckon  the  number  of 
persons  who  may  have  been  impelled  to  the  crimes  for  which  we 
send  them  to  the  gallows,  by  the  operation  of  this  incomprehen- 
sible but  fearful  principle — either  wholly,  when  the  impulse  is 
felt  in  a  direction  adverse  to  all  the  habitual  and  natural  affections, 
as  when  the  mother  would  murder  her  child,  or  the  son  the  parent, 
— or  in  part,  when  it  may  insensibly  combine  with  some  pre- 
existing feeling  of  resentment,  and  taking  from  it  its  hue  and  its 
direction,  with  a  mutually  reacting  aggravation,  may  appear  to  the 
world  at  large  nothing  but  the  operation  of  a  fiendish  malignity 
of  wicked  and  unrestrained  passion  ?  Who  can  pretend  to  reckon 
the  number  of  minds  which  may  be  at  any  time  in  a  state  of 
unconscious  predisposition  toward  this  homicidal  monomania — 
which  may  be  immediately  developed  into  complete  activity,  by 
the  application  of  any  stimulating  cause,  such  as  the  example  of 
either  public  or  private  murder  ?  Another  remarkable  feature  in 
these  cases,  remarks  Dr.  Prichard,  is  the  tendency  of  the  impulse 
to  spread  by  imitation.  This  has  been  noticed  by  M.  Esquirol, 
who  cites  an  observation  to  the  same  effect  from  M.  Delaplace. 
He  says  :  "  In  two  cases  this  affection  resulted  from  the  change 
produced  by  puberty ;  in  four  the  propensity  manifested  itself 
after  the  individual  had  heard  the  history  of  a  woman  who  had 
strangled  an  infant  and  separated  its  head  from  its  body.  This 
principle  of  imitation  is  one  frequent  cause  of  madness.  '  Some 
individuals,'  said  M.  Delaplace,  '  possess  from  their  organization, 
or  from  bad  example,  fatal  propensities,  which  arc  excited  by  the 
description  of  a  criminal  action,  when  it  has  become  the  object 
of  public  attention.  Under  this  idea,  the  publicity  of  crimes  is 
not  without  danger.'  " 

"  There  is  so  much  evil,"  says  Mr.  Simpson,  in  his  excellent 
work  on  the  Necessity  of  Popular  Education,  "  in  the  very  risk 
that  man's  vengeance  should  follow  God's  visitation,  that  all  cases 
of  crimes  of  violence,  I  repeat,  in  which  mental  disease  is  une- 
quivocally proved,  should  have  the  whole  benefit  of  the  presump- 
tion that  such  disease  may  at  any  moment  run  into  irresponsible 
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mania,  and  the  unhappy  patient  be  judged  fit  for  confinement  and 
not  for  punishment."  And  none  will  deny  that  a  very  strong 
argument  is  involved  in  the  consideration  here  presented,  against 
the  infliction  of  the  irreparable  punishment  of  death  for  offences 
of  this  nature,  of  which  in  so  many  cases  the  true  origin  must  be 
buried  in  a  depth  of  uncertainty  far  beyond  the  ken  of  judge  or 
jury,  and  open  to  the  eye  of  that  intelligence  alone  which  created 
man,  alike  in  his  moral  and  physical  constitution,  the  infinite  and 
awful  mystery  that  he  is.  "  The  difficulties  with  which  adminis- 
trators of  public  justice  have  to  contend,"  says  Dr.  Prichard,  "  in 
distinguishing  crimes  from  the  result  of  insane  impulse,  will  never 
be  entirely  removed,  but  they  will  be  rendered  much  less  impor- 
tant when  the  good  sense  of  the  community  shall  have  produced 
the  effect  of  abolishing  all  capital  punishments.  That  this  will 
sooner  or  later  happen,  I  entertain  no  doubt/' 

The  imagination  is  appalled  at  the  thought  of  the  untold  num- 
bers of  our  fellow-men  who  have  been  made,  by  the  ignorant 
cruelty  of  a  society  yet  clinging,  in  the  maturity  of  its  civiliza- 
tion, to  the  foolish  and  wicked  practices  of  its  barbarian  childhood, 
to  expiate  on  the  scaffold  crimes  which  have  had  their  true  origin 
in  little  else  than  an  unconjectured  internal  derangement  of  the 
stomach  or  the  brain.  How  far  the  views  here  presented  derive 
an  illustration  from  our  own  experience  of  the  past  two  years,  the 
period  brought  especially  under  the  notice  of  the  committee,  it  is 
left  to  others  to  judge — the  committee  begging  leave  to  direct  a 
particular  attention  to  the  cases  of  Coleman,  Freeman,  Cook,  and 
McEllory. 

Intoxication,  too,  is  necessarily  and  properly  regarded  as  no 
legal  excuse  for  the  crimes  to  which  its  brief  insanity  may  lead ; 
yet  who  will  deny  that  in  the  eye  of  moral  justice — to  say  nothing 
of  mercy — it  does  and  ought  to  go  far  to  mitigate  the  moral  re- 
sponsibility attaching  to  them,  of  which,  in  the  infliction  of  pun- 
ishment, we  cannot  rightfully  lose  sight  ?  And  although  in  ex- 
treme cases  juries  may  be  sometimes  influenced  by  a  regard  to 
this  palliation  to  reduce  their  verdicts  from  murder  to  manslaugh- 
ter, yet  we  well  know  that,  in  the  earlier  stages  of  intoxication, 
often  unknown  and  unsuspected,  on  many  temperaments  its  effect 
is  the  most  fatal,  overthrowing  the  power  of  conscientious  self- 
control,  and  at  the  same  time  rousing,  stimulating,  and  sometimes 
maddening,  those  passions  which  hurry  their  wretched  victims  to 
crimeswhich  no  sobered  repentance  can  recall  or  retrieve.  Ought 
such  men  to  be  condemned,  the  body  to  the  death  of  the  scaffold, 
and  the  soul  perhaps  to  that  of  an  unprepared  appearance  at 
the  bar  of  their  last  judgment,  for  such  offences  ?  Yet,  if  capital 
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punishments  are  retained  at  all,  such  will  be  and  must  be  the 
case. 

But  far  more  appalling  even  than  the  thought  of  the  countless 
thousands  who  have  perished  upon  the  scaffold,  when  in  truth  far 
more  proper  subjects  for  the  judicious  kindness  and  the  medical 
skill  of  the  insane  asylum,  is  that  of  those  who  have  been  thus 
hurried,  through  a  death  of  ignominy,  from  time  into  eternity,  when 
in  truth  innocent  of  the  crimes  fur  which  they  have  suffered — "  a 
case  by  no  means,"  writes  Mr.  Livingston,  "  of  so  rare  occurrence 
as  may  be  imagined."  Upward  of  a  hundred  such  cases  are 
known  in  the  history  of  the  English  criminal  jurisprudence.  M. 
Charles  Lucas,  a  distinguished  advocate  of  Paris,  in  his  work  on 
this  subject  presents  a  sad  array  of  similar  evidence.  In  the  year 
1826,  he  says,  within  six  months  not  less  than  eleven  persons  con- 
demned to  death,  by  the  assize  courts,  on  jury  trials,  were  saved 
only  by  successful  appeals  to  the  revisory  court  termed  the  Cour 
de  Cassation*  "  Who  does  not  shudder,"  exclaims  M.  de  Tracy, 
in  a  memorial  to  the  French  Chamber  of  Deputies,  August  17, 
1830,  "  at  the  thought  of  the  whole  society  crushing  an  innocent 
man  with  all  the  composure,  all  the  solemnity,  of  a  conscientious 
justice  !"  Our  own  criminal  history  has  not  failed  to  add  its  con- 
tribution to  this  dreadful  array  of  public  murder  in  the  name  of 
law.  And  when  we  consider  the  large  number  of  criminals  who 
go  through  all  the  ordeal  of  the  judicial  proceedings,  with  a  per- 
tinacious denial  of  the  charges  against  them,  and  whose  last  syl- 
lables, when  standing  on  the  very  brink  of  that  fearful  plunge  into 
the  darkness  of  the  future  to  which  we  hurry  them,  are  still  the 
asseveration  of  their  innocence,  how  shall  we  set  limits  to  the 
number  who  may  thus  have  suffered  ?  The  imperfection  insepa- 
rable from  all  human  evidence,  whether  positive  or  presumptive, 
ought  to  make  us  shrink  from  the  infliction  of  a  doom  thus  for- 
ever irremediable. 

Is  the  testimony  positive,  namely,  that  of  human  witnesses, 
who  speak  the  knowledge  of  their  senses  ?  Why,  how  often  are 
the  latter  deceptive, — as  to  identity,  for  example,  or  other  material 
facts  !  And  how  often  may  there  not  be  perjury,  springing  from 
a  spirit  similar  to  that  which  would  prompt  the  original  crime  ! 
In  many  of  the  cases  of  false  conviction  which  have  been  dis- 

*  One  of  the  sixteen  cases  of  murder  referred  to  in  the  Governor's  Message  (sec 
ante,  page  5)  was  that  of  Ezra  White,  whose  conviction  was  reversed  by  the 
Court  for  the  Correction  of  Errors,  on  account  of  some  irregularity  in  the  constitu- 
tion of  the  court  below,  a  new  trial  being  ordered.  On  the  first  trial  he  had  been 
found  guilty  ;  on  the  second,  which  took  place  subsequently  to  the  publication  of  thin 
Report,  he  was  acquitted  ! 
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covered,  it  has  appeared  that  the  unsuspected  testimony  of  the 
real  perpetrator  has  been  the  principal  evidence  on  which  the  in- 
nocent prisoner  has  been  hung.  Nothing  is  more  natural  than  that 
the  author  of  an  offence  against  his  own  very  nature,  so  unuttera- 
bly monstrous  as  that  of  murder,  should  endeavor  to  fasten  upon 
another  the  imputation  of  his  guilt,  and  should  with  that  view  so 
combine  the  circumstances  attendant  upon  the  crime,  as  to  fortify 
his  own  intended  perjury. 

Or  is  the  testimony  circumstantial  ?  Why,  no  human  ingenuity 
can  conceive  of  cases,  in  which  evidence  of  this  nature  has  seem- 
ed to  bring  home  the  charge  to  an  individual,  more  strongly,  and 
apparently  more  entirely  beyond  all  reach  of  the  slightestpossibility 
of  a  doubt,  than  some  casesin  which  the  innocence  of  the  individual 
has  afterward,  though  too  late,  been  established  with  equal  certainty. 
There  have  been  cases  in  which  groans  have  been  heard  in  the 
apartment  of  the  crime,  which  have  attracted  the  steps  of  those 
on  whose  testimony  the  case  has  turned — when,  on  proceeding  to 
the  spot,  they  have  found  a  man  bending  over  the  murdered  body, 
a  lantern  in  the  left  hand,  and  the  knife  yet  dripping  with  the  warm 
current  in  the  blood-stained  right,  with  horror-stricken  countenance, 
and  lips  which,  in  the  presence  of  the  dead,  seem  to  refuse  to 
deny  the  crime  in  the  very  act  of  which  he  is  thus  surprised — and 
yet  the  man  has  been,  many  years  after,  when  his  memory  alone 
could  be  benefited  by  the  discovery,  ascertained  not  to  have  been 
the  real  murderer  !  There  have  been  cases  in  which,  in  a  house 
in  which  were  two  persons  alone,  a  murder  has  been  committed 
on  one  of  them — when  many  additional  circumstances  have 
fastened  the  imputation  on  the  other — and  when,  all  apparent 
modes  of  access  from  without  being  closed  inward,  the  demon- 
stration has  seemed  complete  of  the  guilt  for  which  that  other  has 
suffered  the  doom  of  the  law — yet  suffered  innocently  !  -  There 
have  been  cases  in  which  a  father  has  been  found  murdered  in 
an  out-house,  the  only  person  at  home  being  a  son,  sworn  by  a 
sister  to  have  been  dissolute  and  undutiful,  and  anxious  for  the 
death  of  the  father,  and  succession  to  the  family  property — when 
the  track  of  his  shoes  in  the  snow  is  found  from  the  house  to  the 
spot  of  the  murder,  and  the  hammer  with  which  it  was  committed 
(known  as  his  own)  found,  on  a  search,  in  the  corner  of  one  of 
his  private  drawers,  with  the  bloody  evidence  of  the  deed  only 
imperfectly  effaced  from  it — and  yet  the  son  has  been  innocent ! — 
the  sister,  years  after,  on  her  death-bed  confessing  herself  the 
fratricide  as  well  as  the  parricide.  There  have  been  cases  in 
which  men  have  been  hung  on  the  most  positive  testimony  to 
identity,  (aided  by  many  suspicious  circumstances,)  by  persons 
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familiar  with  their  appearance,  which  have  afterward  proved  grie- 
vous mistakes,  growing  out  of  remarkable  personal  resemblance. 
There  have  been  cases  in  which  two  men  have  been  seen  fighting 
in  a  field — an  old  enmity  existing  between  them — the  one  found 
dead,  killed  by  a  stab  from  a  pitch-fork  known  as  belonging  to  the 
other,  and  which  that  other  had  been  carrying — the  pitch-fork 
lying  by  the  side  of  the  murdered  man — and  yet  its  owner  has 
been  afterward  found  not  to  have  been  the  author  of  the  murder 
of  which  it  had  been  the  instrument,  the  true  murderer  sitting  on 
the  jury  that  tried  him.     There  have  been  cases  in  which  an  inn- 
keeper has  been  charged  by  one  of  his  servants  with  the  murder 
of  a  traveller,  the  servant  deposing  to  having  seen  his  master  on 
the  stranger's  bed,  strangling  him,  and  afterward  rifling  his  pockets 
— another  servant  deposing  that  she  saw  him  come  down  at  that 
time  at  a  very  early  hour  in  the  morning,  steal  into  the  garden, 
take  gold  from  his  pocket,  and  carefully  wrapping  it  up,  bury  it  in 
a  designated  spot — on  the  search  of  which  the  ground  is  found 
loose  and  freshly  dug,  and  a  sum  of  thirty  pounds  in  gold  found 
buried  according  to  the  description — and  the  master,  who  confess- 
ed the  burying  of  the  money,  with  many  evidences  of  guilt  in  his 
hesitation  and  confusion,  has  been  hung  of  course,  and  proved  in- 
nocent only  too  late.     There  have  been  cases  in  which  a  traveller 
has  been  robbed,  on  the  highway,  of  twenty  guineas  which  he  had 
taken  the  precaution  to  mark — one  of  these  is  found  to  have  been 
paid  away  or  changed  by  one  of  the  servants  of  the  inn  which  the 
travcllerreacb.es  the  same  evening — the  servant  is  about  the  height 
of  the  robber,  who  had  been  cloaked  and  disguised — his  master 
deposes  to  his  having  been  recently  unaccountably  extravagant 
and  flush  of  gold — and  on  his  trunk  being  searched,  the  other  nine- 
teen marked  guineas  and  the  traveller's  purse  are  found  there,  the 
servant  being  asleep  at  the  time,  half-drunk — he  is  of  course  con- 
victed and  hung,  for  the  crime  of  which  his  master  was  the  au- 
thor !     There  have  been  cases  in  which  a  father  and  daughter 
have  been  overheard  in  violent  dispute — the  words  "  barbarity" 
"  cruelty"  and  "  death"  are  heard  frequently  to  proceed  from 
the  latter — the  former  goes  out,  locking  the  door  behind  him — 
groans  are  overheard,  arid  the  words,  "  cruel  father,  thou  art  the 
cause  of  my  death .'" — on  the  room  being  opened,  she  is  found  on 
the  point  of  death  from  a  wound  in  her  side,  and  near  her  the  knife 
with  which  it  had  been  inflicted — and  on  being  questioned  as  to 
her  owing  her  death  to  her  father,  her  last  motion,  before  expir- 
ing, is  an  expression  of  assent;  the  father,  on  returning  to  the  room, 
exhibits  the  usual  evidences  of  guilt ;  he,  too,  is  of  course  hung, 
— and  it  is  not  till  nearly  a  year  afterward  that,  on  the  discovery 
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of  conclusive  evidence  that  it  was  a  suicide,  the  vain  reparation 
is  made  to  his  memory  by  the  public  authorities,  of  waving  a 
pair  of  colors  over  his  grave,  in  token  of  the  recognition  of  his 
innocence.* 

A  very  unhappy  case  occurred  within  a  few  years,  in  which  a 
citizen  of  this  State,  a  young  man  of  fine  talents,  character,  and 
attainments,  fell  a  victim  to  this  fatal  uncertainty  of  all  human 
testimony.  His  name  was  Boynton,  a  brother  of  a  clergyman 
of  the  same  name,  now  a  resident  in  Otsego  county.  He  had 
been  staying  for  a  few  weeks  at  a  tavern  on  the  Mississippi,  some 
distance  above  New  Orleans,  in  Louisiana.  He  had  been  much 
in  company  with  a  fellow-boarder,  who  was  one  day  found  mur- 
dered on  the  bank  of  the  river,  within  a  very  short  period  after 
they  had  been  seen  together,  very  near  to  the  spot  where  the  body 
was  discovered.  The  evidence  presented  by  all  the  circumstances 
of  the  case  was  such  that  Boynton  was  convicted  of  the  charge, 
notwithstanding  the  most  earnest  protestations  of  his  innocence 
— protestations  to  which  nobody  attached  the  slightest  Aveight. 
When  placed  upon  the  scaffold,  he  read  a  very  able  vindication 
of  himself,  again  protesting,  in  the  name  of  his  God,  that  innocence 
which  his  fellow-man  refused  to  believe.  When  informed  that  his 
time  was  come,  he  broke  wildly  from  those  by  whom  he  was  sur- 
rounded on  the  scaffold,  and  rushed  in  among  the  multitude,  in 
the  most  piteous  manner,  crying  for  help,  and  repeating  the  assu- 
rance that  he  was  innocent.  He  was  soon  again  secured  by  the 
sheriff,  dragged  back  to  the  scaffold,  and,  in  the  midst  of  his 
piercing  shrieks  and  heart-rending  cries,  launched  into  eternity. 
Not  many  months  after,  the  keeper  of  the  tavern  on  his  death-bed 
confessed  himself  guilty  of  the  murder  for  which  young  Boynton 
had  been  hung — having,  to  shield  himself  from  suspicion,  directed 
the  circumstances  so  as  to  procure  the  arrest  and  conviction  of 
the  latter.  A  case  likewise  occurred  in  Dutchess  county  in  this 
State,  a  number  of  years  ago,  having  in  some  respect  a  remarka- 
ble similarity  to  one  of  those  that  have  been  already  referred  to. 
Three  persons,  a  father  and  two  sons,  of  the  name  of  Wood, 
having  been  out  in  the  fields  together,  one  of  the  sons  was  shot 
dead  with  a  rifle,  and  the  father  was  convicted  and  executed  for 
the  crime  chiefly  through  the  testimony  of  the  other  son,  aided 
by  some  circumstantial  evidence.  It  eventually,  however,  came 
to  light,  that  the  latter  was  the  murderer,  who  thus  removed  the 


*  See  Philips  on  Evidence,     Appendix  to  the  first  American  edition,  New  York, 
1816. 
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two  obstacles  that  intervened  between  himself  and  the  family 
property.  In  Columbia  county,  also,  the  memory  of  the  case  of 
a  young  woman  who  was  executed  on  the  charge  of  poisoning 
some  children  left  under  her  care,  and  who  was  afterward  proved 
innocent,  is  still  fresh  in  the  recollection  of  many  of  the  inhabitants. 

The  reader  is  again  referred  to  the  Appendix,  where  it  will 
appear  that  of  the  eleven  cases  of  execution,  five  (Wilbur, 
McCarty,  Miller,  Leadings,  and  McEllory)  have  been  on  evidence 
merely  circumstantial ;  and  whether  they  were  all  guilty  or  not, 
it  is  very  certain  that  in  several  of  the  cases  the  force  of  that  evi- 
dence appears  far  less  conclusive  than  in  some  of  those  above 
referred  to,  in  which  innocence  has  been  subsequently  proved. 
The  testimony  must  necessarily  very  often  be  of  this  character, 
from  the  care  with  which  most  men  would  avoid  the  presence  of 
witnesses  in  the  commission  of  such  crimes. 

Such  cases  have  abounded,  and  can  never  cease  to  occur,  in  one 
form  or  another,  so  long  as  the  limits  which  the  imperfection  of 
our  nature  imposes  upon  the  certainty  of  evidence  shall  continue 
to  exist.  Nor  is  even  confession  a  sufficient  evidence  to  preclude 
the  possibility  of  these  mistakes.  Cases  are  not  wanting  which 
have  proved  even  this  testimony  not  to  be  invariably  conclusive  of 
possible  doubt.  Witness  the  records  of  the  persecutions  of 
witchcraft,  in  which  such  confessions  were  constantly  made  of 
an  impossible  crime,  though  at  the  certainty  of  an  immediate  and 
cruel  death.  And  not  to  go  farther,  Mr.  Livingston  alludes  to  a 
most  extraordinary  case  in  Vermont,  in  which  the  accused  was 
condemned  on  circumstantial  evidence,  and  had  even  been  induced 
to  confess  himself  guilty  of  murdering  a  man  who,  by  a  most  fortu- 
nate concurrence  of  circumstances,  was  found  alive  only  a  few 
days  prior  to  that  appointed  for  the  execution. 

"  The  penalty  of  death,"  writes  an  author  who  has  been  before 
quoted,*  "  is  incapable  of  remission.  The  guilt  or  innocence  of 
an  accused  person  is  not  submitted  to  the  decision  of  a  superhu- 
man being,  incapable  of  being  influenced  by  passion,  or  misled  by 
false  or  mistaken  testimony  ;  but  it  is  a  question  to  be  determined 
by  twelve  men,  whom  innumerable  circumstances  may  lead  to 
commit  injustice,  whether  intentionally  or  not.  Sometimes  the 
general  indignation  of  the  people  may  be  aroused  by  the  perpetra- 
tion of  an  atrocious  crime,  and  may  lead  to  the  conviction,  on 
insufficient  evidence,  of  the  first  person  to  whom  suspicion 
chances  to  attach ;  sometimes  the  innocent  man  may  be  con- 
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demned  by  a  chain  of  perjured  testimony,  so  consistent  in  its 
parts,  and  so  uncontradicted  by  other  evidence,  that  a  jury  can- 
not avoid  giving  credence  to  it ;  and  sometimes  he  may  be  op- 
pressed by  a  concentration  of  circumstances,  the  weight  of  which 
he  finds  it  impossible  to  remove  by  explanation,  and  which  ap- 
pears to  be  irreconcilable  with  that  innocence  which  he  vainly 
attempts  to  establish  by  his  uncorroborated  protestations.  No 
form  of  trial,  no  mode  of  collecting  evidence  can  ensure  us  from 
the  possibility  of  these  fatal  mistakes." 

"  The  same  objection,"  writes  Mr.  Bentham,  in  his  Theory  of 
Rewards  and  Punishments,  "  lies  against  all  afflictive  penalties, 
(their  irremediable  character,)  but  they  may  be  compensated. 
For  death  alone  there  is  no  resource.  There  is  no  man,  however 
little  versed  in  criminal  procedure,  who  does  not  feel  a  kind  of 
terror,  when  he  thinks  on  how  slight  a  circumstance  the  life  of  a 
man,  under  accusation  for  a  capital  crime,  depends  ;  and  who  does 
not  recollect  instances  in  which  individuals  have  owed  their  lives 
to  some  extraordinary  circumstance,  accidentally  brought  to  light 
at  the  critical  moment  of  danger.  The  chances  of  danger  are, 
without  doubt,  very  different  according  to  the  different  systems 

of  procedure, but  are  there  any  judiciary  forms 

which  can  guard,  in  perfect  security,  against  the  snares  of  false- 
hood and  the  illusions  of  error  ?  No  !  absolute  security  is  a  point 
of  perfection  which  may  be  approached  much  nearer  than  has  yet 
been  done  without  reaching  it ;  for  witnesses  may  deceive  or  be 
deceived ;  the  number  of  those  who  testify  to  the  same  fact  is 
not  an  infallible  safeguard  ;  and  as  to  proofs  which  are  drawn  from 
circumstantial  facts — circumstances  the  most  conclusive,  in  ap- 
pearance— those  which  it  would  seem  impossible  to  explain  but 
on  the  supposition  of  guilt — even  these  may  be  the  effect  of 
chance,  or  of  preconcerted  circumstances,  arranged  by  interested 
persons.  The  only  proof  which  would  appear  to  bring  complete 
conviction,  the  free  confession  of  the  accused,  besides  its  being 
very  rare,  does  not  always  give  absolute  certainty — since  men 
have  been  found,  as  in  the  case  of  witchcraft,  to  confess  them- 
selves guilty  of  a  crime  it  was  impossible  to  commit.  These  are 
not  imaginary  alarms,  drawn  from  simple  possibilities  ;  there  are 
no  criminal  records  that  do  not  present  examples  of  these  fatal 
mistakes — and  those  which,  by  a  concurrence  of  singular  events, 
have  become  known,  give  us  reason  to  suspect  many  innocent  vic- 
tims unknown.  It  may  even  be  observed,  that  the  cases  in  which 
the  word  evidence  is  most  frequently  used,  are  those  in  which  the 
testimony  is  most  doubtful.  When  the  alleged  crime  is  one  of 
those  which  excite  the  most  antipathy,  or  heighten  the  spirit  of 
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party,  the  witnesses  unconsciously  become  accusers ;  they  are 
no  more  than  the  echoes  of  public  clamor ;  the  fermentation 
increases  by  its  own  action,  and  it  is  no  longer  permitted  to  doubt. 
It  was  a  phrensy  of  this  kind  which  first  seized  the  people,  and 
was  afterward  communicated  to  the  judges  in  the  unfortunate 
affair  of  Galas." 

It  would  be  difficult  to  select  a  higher  authority,  on  any  occa- 
sion involving  the  true  principles  of  legal  knowledge,  than  the 
venerable  Chancellor  D'Aguesseau.  "  Who  would  believe,"  he 
says  in  his  Mercuriale,  "  that  a  first  impression  may  sometimes 
decide  the  question  of  life  and  death.  .  .  .  An  unforeseen 
event  sometimes  shows  that  innocence  has  sunk  under  the  weight 
of  conjectures,  and  falsifies  the  conclusions  which  circumstances 
had  induced  the  magistrate  to  draw.  Truth  lifts  up  the  veil  with 
which  probability  had  enveloped  ner — but  she  appears  too  late  ! 
The  blood  of  the  innocent  cries  aloud  for  vengeance  against  the 
prejudice  of  his  judge  ;  and  the  magistrate  passes  the  rest  of  his 
life  in  deploring  a  misfortune  which  his  repentance  cannot  repair" 

"  I  myself,"  says  Mr.  O'Connell,  in  a  speech  at  Exeter  Hall, 
June,  1832, — to  specify  an  instance, — "  defended  three  brothers 
of  the  name  of  Cremming,  within  the  last  ten  years.  They  were 
indicted  for  murder.  .  .  .  I  sat  at  my  window  as  they  passed 
by,  after  sentence  of  death  had  been  pronounced  ;  there  was  a 
large  military  guard  taking  them  back  to  jail,  positively  forbidden 
to  allow  any  communication  with  the  three  unfortunate  youths. 
But  their  mother  was  there,  and  she,  armed  in  the  strength  of  her 
affection,  broke  through  the  guard.  I  saw  her  clasp  her  eldest 
son,  who  was  but  twenty-two  years  of  age — 1  saw  her  hang  on 
her  second,  who  was  not  twenty — I  saw  her  faint  when  she  clung 
to  the  neck  of  her  youngest  boy,  who  was  but  eighteen — and  I 
ask,  what  recompense  could  be  made  for  such  agony  ?  They 
were  executed — and they  were  innocent  /" 

And  Mr.  Livingston  thus  bears  his  personal  testimony,  with 
equal  emphasis  and  eloquence,  upon  this  point  :  "  These  horrors 
not  only  have  happened,  but  they  must  be  repeated  :  the  same 
causes  will  produce  the  same  effects.  The  innocent  have  suffered 
the  death  of  the  guilty  ;  the  innocent  will  suffer.  We  know  it. 
The  horrible  truth  stares  us  in  the  face.  We  dare  not  deny,  and 
cannot  evade  it.  A  word,  while  it  saves  the  innocent,  will  se- 
cure the  ample  punishment  of  the  guilty — and  shall  we  hesitate 
to  pronounce  it  ?  Shall  we  content  ourselves  with  our  own 
imagined  exemption  from  this  fate,  and  shut  our  cars  to  the  cries 
of  justice  and  humanity  ?  Shall  '  sensibility,'  as  has  been  finely 
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observed,  '  sleep  in  the  arms  of  luxury,'*  and  not  awake  at  the 
voice  of  wretchedness  ?  I  urge  this  point  with  more  earnestness, 
because  I  have  witnessed  more  than  one  condemnation  under  false 
constructions  of  law,  or  perjured  or  mistaken  testimony — sen- 
tences that  would  now  have  been  reversed,  if  the  unfortunate 
sufferers  were  within  reach  of  mercy.  I  have  seen,  in  the  gloom 
and  silence  of  the  dungeon,  the  deep  concentrated  impression  of 
indignation  which  contended  with  grief;  have  heard  the  earnest 
asseverations  of  innocence,  made  in  tones  which  no  art  could 
imitate  ;  and  listened  with  awe  to  the  dreadful  adjuration,  poured 
forth  by  one  of  these  victims,  with  an  energy  and  solemnity  that 
seemed  superhuman,  summoning  his  false  accuser  and  his  mis- 
taken judge  to  meet  him  before  the  throne  of  God.  Such  an 
appeal  to  the  high  tribunal  which  never  errs,  and  before  which  he 
who  made  it  was  in  a  few  hours  to  appear,  was  calculated  to 
create  a  belief  of  his  innocence — that  belief  was  changed  into 
certainty — the  perjury  of  the  witness  was  discovered,  and  he  fled 
from  the  infamy  that  awaited  him — but  it  was  too  late  for  any 
other  effect  than  to  add  one  more  example  to  the  many  which 
preceded  it,  of  the  danger,  and,  I  may  add,  impiety,  of  using  this 
attribute  of  the  divine  power,  without  the  infallibility  that  can 
alone  properly  direct  it.  And  this  objection  alone,  did  none  of 
the  other  cogent  reasons  against  capital  punishment  exist,  this 
alone  would  make  me  hail  the  decree  for  its  abolition  as  an  event 
so  honorable  to  my  country,  and  so  consoling  to  humanity,  as  to 
be  cheaply  purchased  by  the  labor  of  a  life." 

"  Till  the  infallibility  of  human  judgments  shall  have  been 

proved  to  me,"  was  the  emphatic  exclamation  of  a  Speaker  in  the 

French  Chamber  of  Deputies,  in  1830,  whose  words  can  never 

be  listened  to  but  with  reverence  by  an  American  Legislature, 

I  LA  FAYETTE,  "  I  will  persist  in  demanding  the  abolition  of  the 

/  punishment  of  death  !" 

Upon  the  force  with  which  this  argument  addresses  itself  to 
both  heart  and  mind,  when  thus  piled  on  the  mass  of  argument 
and  evidence  with  which  the  preceding  pages  have  been  filled,  the 
committee  forbear  to  remark.  "  Ah  !  gentlemen,"  is  the  language 
of  a  report  on  this  subject  in  the  French  Chamber  of  Deputies, 
in  1831,  by  M.  Berenger,  which  has  been  before  referred  to, 
"  what  a  day  of  mourning,  that  when  a  simple  suspicion  arises 
respecting  the  guilt  of  a  man  who  has  perished  by  this  last  fatal 
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doom  !  What  sense  of  horror  seizes  the  mass  of  society  !  What 
remorse  !  What  eternal  regrets  fill  the  soul  of  the  judges  ! 
What  uncertainty  is  for  a  long  time  cast  upon  the  decisions  of  the 
public  justice,  upon  the  respect  due  to  them,  upon  the  confidence 
which  it  is  necessary  that  they  should  inspire.*  The  heart  can- 
not harden  itself  against  such  a  calamity — it  pierces  it  to  the  core  ; 
the  mistake  is  irreparable  !" 

Nor  does  the  evil  end  with  the  mere  infliction  by  the  law  of  the' 
unjust  cruelty  of  its  doom  upon  the  innocent.  It  cannot  be 
doubted  that  this  consideration  frequently,  and  very  injuriously  to 
society,  favors  the  escape  of  the  guilty  whom  it  may  be  highly 
improper  and  dangerous  to  allow  to  return  unpunished  and  unre- 
strained into  the  bosom  of  society.  Better  that  ninety-nine  guilty 
should  escape  than  that  one  innocent  should  suffer! — is  the  maxim 
which,  when  addressed  to  the  jury  in  a  case  punishable  with 
death,  has  an  undue  excess  of  force,  above  all  reasonable  justice 
and  right,  which  would  be  considerably  reduced  were  the  penalty 
involved  any  other  than  that  of  death.  "  It  is,  then,  not  unreason- 
able to  suppose,"  says  Mr.  Livingston,  "  that  many  more  such 
cases  have  existed  than  those  that  have  fortuitously  been  brought 
to  light.  Would  you  retain  a  punishment  that,  in  the  common 
course  of  events,  must  be  irremediably  inflicted,  at  times,  on  the 
innocent,  even  if  it  secured  the  punishment  of  the  guilty  ?  But 
this  is  far  from  being  the  effect.  While  you  cannot,  in  particular 
cases,  avoid  its  falling  upon  innocence,  that  very  cause,  from  the 
imperfection  of  all  testimony,  will  make  it  more  favorable  to  the 
escape  of  the  guilty ;  and  the  maxim  so  often  quoted  on  this  oc- 
casion, will  no  longer  be  perverted  in  order  to  effect  a  compromise 
between  the  conscience  of  the  juror  and  the  severity  of  the  law, 
when  your  punishments  are  such  only  as  admit  of  remission  when 
they  have  been  found  to  be  unjustly  imposed." 

The  ancient  and  universal  usage  of  all  nations  is  sometimes 
urged  in  behalf  of  capital  punishments.  Upon  an  argument  whose 
legitimate  extension  would  require  the  restoration  of  idolatry  and 
human  sacrifices  in  religion,  of  despotism  in  government,  and  of 
tortures  in  jurisprudence  at  the  very  remembrance  of  which  the 


*  A  few  such  instances  even  in  a  century,  are  sufficient  to  counteract  the  best  effects 
that  could  be  derived  from  example.  There  is  no  spectacle  that  takes  such  hold  on 
the  feelings,  as  that  of  an  innocent  man  suffering  by  an  unjust  sentence  ;  one  such 
example  is  remembered,  when  twenty  of  merited  punishment  are  forgotten  ;  the  best 
passions  take  part  against  the  laws,  and  arraign  their  operation  as  iniquitous  and  in- 
human. This  consideration  alone,  then,  if  there  were  no  others,  would  be  a  most 
powerful  argument  for  the  abolition  of  capital  punishments. — Livingston. 
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flesh  creeps  and  the  heart  sickens,  the  committee  will  not  waste 
any  time.  Ancient  and  universal  as  the  practice  may  have  been, 
the  truth  of  its  utter  inefficacy  derives  from  that  fact  only  the 
clearer  illustration.  This  is  but  one  of  many  of  the  old  barba- 
risms to  reform  which  is  the  very  object  of  the  mission  of  the  fair 
twin  sisters,  Christianity  and  Democracy,  who  have  been  sent 
forth  to  walk  hand  in  hand  over  the  earth  in  the  harmony  of  a 
common  origin  and  a  common  aim.  Before  the  power  of  their 
radiant  presence,  the  number  is  already  countless,  of  these  hoary 
and  hideous  monsters  of  error,  which  have  sunk  into  the  dust, 
never  again  to  rear  their  heads,  to  darken,  to  desolate,  and  to  de- 
grade that  earth ;  and  countless  still  the  number  which  are  yet  to 
share  the  same  fate.  If  other  nations  have  practised  the  infliction 
of  the  punishment  of  death,  it  is  because  they  have  not  been 
blessed  with  the  privilege  of  walking  beneath  the  same  great 
guiding  lights  of  Christian  and  democratic  knowledge  which  shine 
along  our  path,  and  which  make  clear  to  our  view  many  truths 
which  to  them  were  shrouded  in  dimness  and  darkness. 

The  history  of  all  human  progress  is  but  a  record  of  the  slow 
and  successive  conquest  of  reason  over  error.  The  strongest 
resistance  which  the  latter  makes  is  always  derived  from  a  similar 
appeal  to  the  authority  of  venerable  antiquity.  All  civilizations 
have  had  their  birth  in  barbarism ;  and  hence  the  long  and  obsti- 
nate retention  by  the  former  of  many  of  the  habits  and  ideas  which 
were  a  disgrace  even  to  the  latter.  It  is  not  in  this  country — 
happily  for  us  in  a  thousand  ways — that  such  an  argument  as  this 
will  avail  much,  to  turn  back  our  hand  from  any  good  work  of 
reform  to  which  we  are  prompted,  alike  by  that  Christianity  which 
brings  us  a  direct  revelation  of  the  will  of  the  great  Author  of  our 
being,  and  by  that  Reason  which  interprets  to  us  that  same  will 
from  the  evidences  of  experience  and  the  philosophy  of  our  own 
wonderful  nature.  And  often  and  sadly  as  the  steps  of  mankind 
may  have  been  led  astray  by  the  sole,  unaided  guidance  of  the 
letter,  we  need  never  hesitate  to  resign  ourselves  fearlessly  to  it 
whenever  we  find  it,  as  we  so  signally  do  in  the  present  case, 
illustrated  and  confirmed  by  the  former.  We  have  gone  on  gra- 
dually restricting  more  and  more  the  application  of  the  punish- 
ment of  death,  which  in  the  country  from  which  we  derive  the 
main  bulk  of  our  law  embraced  at  the  commencement  of  the  pre- 
sent century  not  less  than  300  offences,  and  still  includes  a  large 
number  to  which  we  should  be  shocked  at  the  thought  of  again 
extending  it.  These  successive  ameliorations  of  our  penal  law 
have  been  attended  with  such  good  effect,  that  no  proposition  has 
ever  been  advanced  to  retrace  any  one  of  these  steps.  What 
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reason  can  we  have  to  doubt  that  the  completion  of  this  holy  re- 
form, by  abolishing  the  punishment  of  death  from  the  last  few 
applications  at  which  it  still  lingers,  will  be  attended  with  equally 
satisfactory  results  ? — Especially  with  all  the  encouragement  af- 
forded us  in  the  practice  of  the  experiment  wherever  and  when- 
ever it  has  hitherto  been  tried.  Let  us,  at  least  for  consistency's 
sake,  either  restore  it  to  the  other  offences  for  which  we  have 
abolished  it,  if  it  be  indeed  an  efficacious  restraint  upon  their 
perpetration  ;  or  if  such  is  not  the  case — if  the  punishment  of 
death  has  been  found  to  be  not  only  useless,  but  worse  than  use- 
less, for  that  purpose,  in  its  application  to  those  offences — let  us 
carry  out  the  same  progressive  reform  to  its  legitimate  consumma- 
tion, and  erase  from  our  statute-book  the  last  vestige  of  a  policy 
worthy  only  of  the  barbarism  in  which  it  had  its  origin. 

In  the  conclusion  of  his  first  report  to  the  Legislature  of  Loui- 
siana, Mr.  Livingston  thus  clearly  and  forcibly  presents  this 
point :  "  The  third  and  last  argument  I  have  heard  urged,  is  nearly 
allied  to  the  second ;  it  is  the  danger  to  be  apprehended  from 
innovation.  I  confess,  I  always  listen  to  this  objection  with  some 
degree  of  suspicion.  That  men  who  owe  their  rank,  their  privi- 
leges, their  emoluments,  to  abuses  and  impositions,  originating  in 
the  darkness  of  antiquity,  and  consecrated  by  time,  that  such  men 
should  preach  the  danger  of  innovation,  I  can  well  conceive  ;  the 
wonder  is,  that  they  can  find  others  weak  and  credulous  enough 
to  believe  them.  But  in  a  country  where  these  abuses  do  not 
exist,  a  country  whose  admirable  system  of  government  is  founded 
wholly  on  innovation,  where  there  is  no  antiquity  to  create  a  false 
veneration  for  abuses,  and  no  apparent  interest  to  perpetuate  them, 
in  such  a  country,  this  argument  will  have  little  force  against  the 
strong  reasons  which  assail  it.  Let  those,  however,  who  honestly 
entertain  this  doubt,  reflect,  that,  most  fortunately  for  themselves 
and  for  their  posterity,  they  live  in  an  age  of  advancement :  not 
an  art,  not  a  science,  that  has  not,  in  our  day,  made  rapid  progress 
toward  perfection.  The  one  of  which  we  now  speak  has  received, 
and  is  daily  acquiring,  improvement.  How  long  is  it  since  torture 
was  abolished  ?  since  judges  were  made  independent  ?  since  per- 
sonal liberty  was  secured,  and  religious  persecution  forbidden  ? 
All  these  were,  in  their  time,  innovations  as  bold,  at  least,  as  the 
one  now  proposed.  The  true  use  of  this  objection,  and  there  I 
confess  it  has  force,  is  to  prevent  any  hazardous  experiment,  or 
the  introduction  of  any  change  that  is  not  strongly  recommended 
by  reason.  I  desire  no  other  test  for  the  one  that  is  now  under 
discussion,  but  I  respectfully  urgr  that  it  would  be  unwise  to  reject 
it  merely  because  it  is  untried,  if  we  are  convinced  it  will  be  bene- 
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ficial.  Should  our  expectations  be  disappointed,  no  extensive  evil 
can  be  done  ;  the  remedy  is  always  in  our  power.  Although  an 
experiment,  it  is  not  a  hazardous  one,  and  the  only  inquiry  seems 
to  be,  whether  the  arguments  and  facts  stated  in  its  favor  are 
sufficiently  strong  to  justify  us  in  making  it.  Indeed,  it  appears 
to  me  that  the  reasoning  might,  with  some  propriety,  be  retorted 
against  those  who  use  it,  by  saying — '  all  punishments  are  but 
experiments  to  discover  what  will  best  prevent  crimes ;  your 
favorite  one  of  death  has  been  fully  tried.  By  your  own  account, 
all  nations,  since  the  first  institution  of  society,  have  practised  it, 
but,  you  yourselves  must  acknowledge,  without  success.  All  we 
ask,  then,  is,  that  you  abandon  an  experiment  which  has  for  five 
or  six  thousand  years  been  progressing  under  all  the  variety  of 
forms  which  cruel  ingenuity  could  invent ;  and  which  in  all  ages, 
under  all  governments,  has  been  found  wanting.  You  have  been 
obliged  reluctantly  to  confess  that  it  is  inefficient,  and  to  abandon 
it  in  minor  offences  : — what  charm  has  it,  then,  which  makes  you 
cling  to  it  in  those  of  a  graver  cast  ?  You  have  made  your  ex- 
periment ;  it  was  attended  in  its  operation  with  an  incalculable 
waste  of  human  life ;  a  deplorable  degradation  of  human  intel- 
lect ;  it  was  found  often  fatal  to  the  innocent,  and  it  very  frequent- 
ly permitted  the  guilty  to  escape.  Nor  can  you  complain  of  any 
unseasonable  interference  with  your  plan  that  may  account  for  its 
failure  :  during  the  centuries  that  your  system  has  been  in  opera- 
tion, humanity  and  justice  have  never  interrupted  its  course  ;  you 
went  on  in  the  work  of  destruction,  always  seeing  an  increase  of 
crime,  and  always  supposing  that  increased  severity  was  the  only 
remedy  to  suppress  it ;  the  mere  forfeiture  of  life  was  too  mild  ; 
tortures  were  superadded  which  nothing  but  the  intelligence  of  a 
fiend  could  invent,  to  prolong  its  duration  and  increase  its  tor- 
ments ;  yet  there  was  no  diminution  of  crime  ;  and  it  never  oc- 
curred to  you  that  mildness  might  accomplish  that  which  could 
not  be  accomplished  by  severity.!  This  great  truth  revealed  itself 
to  philosophers,  who  imparted  it  to  the  people  ;  the  strength  of 
popular  opinion  at  length  forced  it  upon  kings  ;  and  the  work  of 
reformation,  in  spite  of  the  cry  against  novelty,  has  begun.  It 
has  been  progressive.  Why  should  it  stop,  when  every  argument, 
every  fact,  promises  its  complete  success  !  We  could  not  concur 
in  the  early  stages  of  this  reformation — perhaps  the  credit  may 
be  reserved  to  us  of  completing  it )" 

The  committee  have  endeavored  to  abstain,  throughout  this 
report,  from  presenting  the  subject  in  any  aspect  particularly  ad- 
dressed to  the  mere  sensibilities  of  those  who  ought  to  judge  and 
decide  upon  it,  under  all  the  high  and  severe  responsibilities  of 
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legislative  duty.  They  have  endeavored  to  treat  it  rather  in  the 
point  of  view  indicated  by  the  title  of  the  bill  with  which  they 
accompany  it,  as  "  An  act  for  the  more  effectual  punishment  and 
prevention  of  the  crimes  heretofore  punishable  with  death" 
They,  therefore,  refrain  from  making  more  than  a  passing  allusion 
to  the  consideration  which  is  to  be  derived  from  a  thought  upon 
all  the  unuttered,  the  unutterable  agonies  of  grief,  horror,  and 
shame,  which  we  so  unnecessarily  pour  out  upon  the  heads  of  the 
families  and  friends,  in  their  widest  ramifications — the  parents, 
brothers,  wives,  children — of  the  unhappy  men  whom  we  con- 
sign, in  all  the  young  flush  of  life,  to  the  ghastly  doom  of  the 
gibbet.  After  all  the  demonstration  which  they  have  attempted 
to  accumulate,  not  merely  of  the  uselessness,  but  of  the  positively 
injurious,  self-contradictory,  and  suicidal  influence  of  the  punish- 
ment of  death  as  a  preventive  of  crime,  they  may  be  allowed  thus 
to  make  this  incidental  allusion,  without  being  liable  to  a  suspicion, 
in  the  minds  of  any,  of  a  disposition  to  regard  the  subject,  or  to 
present  it  to  the  Legislature,  rather  in  the  light  of  a  measure  of 
mercy,  than  of  justice  and  policy.  On  the  contrary,  the  latter  is 
the  aspect  in  which  alone  they  would  commend  its  consideration 
to  every  member  of  this  body, — especially  as  it  is  in  so  many 
respects  that  in  which  the  reform  they  propose  most  strongly 
addresses  its  claims  to  our  favor. 

But  is  the  distinction  here  referred  to,  according  to  our  common 
habit  of  thinking  and  speaking,  a  well-founded  one,  between  mer- 
cy and  justice,  as  qualities  antagonistical  to,  or  essentially  diffe- 
rent from,  each  other  ?  Are  they  not,  rather,  but  twin  Aspects 
of  one  eternal  and  universal  Truth — the  blended  and  inseparable 
members  of  one  grand  and  beautiful  harmony  ?  "  The  virtues," 
says  Dr.  Franklin,  "  are  all  parts  of  a  circle.  Whatever  is  hu- 
mane, is  wise  ;  whatever  is  wise,  is  just ;  and  whatever  is  wise, 
just,  and  humane,  will  be  found  to  be  the  true  interest  of  states, 
whether  criminals  or  foreign  enemies  are  the  objects  of  their 
legislation."  v  Humanity  and  reason  are  never  at  variance  with 
each  other.  Nothing  that  is  contrary  to  the  principles  of  eternal 
justice,  can  be  sustained  by  any  right  reasons  of  a  real  utility. 
And  this  question  of  the  punishment  of  death  constitutes  no  ex- 
ception to  the  rule  so  uniform  in  all  its  other  applications,  that  the 
abstractly  just  and  merciful  and  true  will  always  be  fruitful  in 
consequences  of  practical  good,  which  become  at  the  same  time 
its  reward,  and  its  final  demonstration  of  experience,  to  the  minds 
of  the  mass  of  men.  "  The  Almighty — the  Source  of  all  autho- 
rity, and  the  model  of  all  legislation,"  writes  an  eloquent  author,* 
*  The  Pamphleteer,  Vol.  III.  p.  147. 
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not  more  eloquent  than  philosophical,  "  knows  no  division  of  cha- 
racter ;  no  opposition  of  perfections  ;  no  contention  of  feelings  or 
passions.  Acting  with  one  design,  with  all  means  and  events 
fully  open  to  his  omniscient  eye,  he  framed  every  law  of  nature  ; 
adapted  every  penalty  ;  inflicted  every  correction  ;  dispensed 
every  affliction,  to  raise  his  creatures  to  a  state  of  purity  which 
must  render  them  infinitely  blessed.  The  tempests  and  hurri- 
canes, which  dispel  the  contagion  of  the  atmosphere,  are  fit  em- 
blems of  the  stormy  passions  which  desolate  the  moral  world  with 
ruins,  but  which  prepare  it  for  the  triumphant  course  of  goodness 
and  of  truth.  Possessed  of  the  amplest  means,  the  Great  Father 
of  Spirits  has  so  fitted  his  laws  for  every  occasion  and  every  heart, 
that  he  plans  with  a  certainty  of  succeeding.  Mercy,  or  rather 
beneficence,  is  the  foundation  of  his  designs  ;  Justice,  or  discipline 
preparatory  to  happiness,  the  means  of  their  success,  and  the 
pioneer  of  their  triumph.  Actuated  by  a  similar  motive,  the  legis- 
lator, who  is  also  a  friend  of  his  species,  would  imitate,  as  far  as 
possible,  the  models,  at  present,  indeed,  but  dimly  seen,  of  perfect 
wisdom.  Laying  down  the  same  principle,  to  employ  the  least 
possible  evil  in  the  production  of  the  greatest  possible  good,  he 
would  take  the  best  feelings  of  the  heart  for  the  basis,  and  inter- 
weave them  with  the  whole  of  his  system.  If  beneficence  be 
always  his  object,  and  pain  sometimes  his  means,  true  and  ge- 
nuine feeling  will  see  the  execution  of  his  penalties,  not,  indeed, 
without  emotion,  but  without  a  wish  to  see  his  operations  sus- 
pended. His  laws  will  be  the  perfection  of  his  reason  ;  his  rea- 
son, the  offspring  alike  of  his  understanding  and  his  heart.  All 
will  be  evident,  simple,  and  consistent.  The  great  laws  of  heaven 
will  be  seen  in  beautiful  miniature — the  same  in  design,  and  the 
same  in  their  tendency — till  the  image  of  God  glows  once  more 
in  the  features  of  man." 

The  committee  have  confined  their  view  throughout  this  Re- 
port to  the  highest  of  the  three  crimes  to  which  the  punishment 
of  death  is  applied  by  the  existing  laws  of  this  State.  This  has 
been  done  for  the  sake  of  simplification  of  the  discussion  ;  and 
for  the  obvious  reason  that  if  the  arguments  which  might  be  ad- 
duced in  application  to  the  crime  of  murder,  should  carry  the  same 
conviction  to  the  minds  of  other  members  of  the  Legislature  which 
they  have  produced  upon  those  of  the  committee,  the  other  crimes 
referred  to,  treason  and  arson  in  the  first  degree,  would  be  em- 
braced as  a  matter  of  course  in  the  conclusion  following  necessarily 
from  those  arguments.  To  the  first  named  of  these  two,  indeed, 
the  committee  are  of  opinion  that  no  penalty  should  be  attached 
by  law  ; — like  that  of  parricide  with  the  Romans  of  old,  the  mere 
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suggestion  of  the  possibility  of  its  occurrence  should  not  blot  our 
statute-books.  Yet  heinous  as  it  may  be,  there  is  nothing  in  it 
which  should  exempt  it  from  the  applicability  of  all  the  argu- 
ments by  which  the  impolicy  as  well  as  the  wrongfulness  of  the 
punishment  of  death  by  law  has  been,  if  the  committee  are  able 
to  appreciate  the  bearing  of  human  logic  or  language,  placed  be- 
yond the  possible  reach  of  a  reasonable  doubt. 

An  essential  part  of  the  proposed  reform  is  the  removal  from 
the  hands  of  the  Executive  Chief  Magistracy  of  the  State,  of  the 
power  of  pardon.  Satisfied  that  this  power  ought  to  be  entirely 
abolished  in  all  cases, — a  power  which  we  have  borrowed  from 
the  institutions  of  countries  where  it  had  its  origin  in  the  para- 
mount monarchical  sovereignty  of  the  Chief  Magistrate,  and  where 
it  was  a  necessary  tempering  corrective  to  the  else  intolerable 
inhumanity  of  their  systems  of  penal  justice, — the  propriety  of 
its  abolition  in  the  case  of  a  punishment  expressly  designed  to  be 
perpetual,  and  to  operate  as  a  civil  and  social  death,  seems  to  the 
judgment  of  the  committee  a  point  on  which  no  variance  of  opi- 
nion can  anywhere  exist.  They  confine  the  resolution  which 
they  accordingly  report  for  the  alteration  of  the  Constitution  in 
this  respect,  within  the  limits  of  the  subject  alone  referred  to  them  ; 
leaving  it  open  to  extension  by  amendment,  by  the  House,  if  it 
should  be  deemed  expedient  by  the  better  wisdom  and  larger 
power  of  that  body.  The  propriety  of  allowing  the  Executive  to 
order  a  new  trial  of  a  criminal  once  convicted,  in  case  of  the  sub- 
sequent discovery  of  new  testimony  in  his  favor,  as  also  that  of 
cutting  off  the  hope  of  a  pardon  or  mitigation  of  sentence  by  the 
action  of  the  Legislature, — except  in  the  very  peculiar  and  strong 
cases  which,  after  an  imprisonment  of  twenty  years,  should  be  of 
such  a  nature  as  to  command  the  votes  of  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  that  body,  for  three  successive 
years, — will,  it  is  believed,  meet  with  a  general  concurrence  on 
the  part  of  the  Legislature  and  the  community  at  large. 

The  committee  beg  leave,  before  concluding  this  Report, — for 
the  length  and  detail  of  which,  when  they  consider  that  it  is  of 
human  life  and  death  that  it  treats,  they  regard  it  as  unnecessary 
to  offer  any  apology, — to  retrace  a  summary  recapitulation  of  the 
leading  ideas  which  they  have  thus  attempted  to  develop,  how- 
ever imperfectly,  and  however  unworthily  of  the  magnitude,  and 
at  the  same  time  the  awful  sacredness,  of  the  theme. 

It  has  been  shown,  that  the  punishment  of  death  is  neither  en- 1 
joined  nor  sanctioned,  to  our  generation  and  race,  by  the  first  and 
highest  of  authorities  to  which  they  have  looked  for  light  to  guide  \ 
their  deliberations — the  BIBLE. 
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It  has  been  shown,  that,  in  the  ante-diluvian  age  of  the  world, 
in  the  original  infancy  of  our  race,  the  most  emphatic  and  solemn 
decree  of  reprobation  of  the  infliction  of  that  penalty  even  for  the 
worst  possible  form  of  the  crime  of  murder,  proceeded  from  the 
voice  of  the  Creator  of  that  race  himself ; — that  the  injunction  of 
that  same  Being  repeated  in  the  covenant  with  Noah,  at  the 
period  of  the  Deluge,  was  in  harmony  with  that  same  principle 
of  the  sacred  inviolability  of  human  life  ; — that  the  same  precept 
was  again  thundered  over  the  world  from  Mount  Sinai,  in  the 
simple  and  unequivocal  words,  "  Thou  shall  not  kill  /" — that  it 
was  both  re-enacted,  and  most  beautifully  and  harmoniously  illus- 
trated, throughout  the  later  revelation  of  the  will  of  the  same  God, 
in  the  mission  of  the  great  Author  of  our  Faith,  and  of  that  moral 
regeneration  of  our  race  which,  by  the  light  and  guidance  of  his 
principles,  the  world  is  now  engaged  in  working  out ; — and  that 
whatever  was  contained  in  the  code  instituted  by  Moses  for  the 
special,  local,  and  temporary  government  of  the  Jewish  tribes,  at 
variance  with  that  principle,  (in  whatever  light  we  regard  that 
code,  whether  as  of  divine  command,  or  as  the  simply  human  le- 
gislation of  its  human  author,)  was  clearly  and  emphatically  ab- 
rogated by  the  new  and  better  law  of  the  Gospel  of  Christ. 

It  has  been  shown,  that  the  punishment  of  death  is  irreconcila- 
bly inconsistent  with  our  professed  belief  in  a  future  eternity  of 
retribution  for  the  crimes  of  our  human  existence  ; — that  a  large 
number  of  the  criminals  who  are  executed  go  to  their  fate  totally 
reckless  of,  and  unprepared  for,  that  future ; — that  Christianity 
requires  of  us,  by  all  the  most  awful  of  appeals,  to  leave  to  the 
most  guilty  wretch  the  fall  measure  of  those  days  that  may  be 
allotted  him  by  his  God,  for  that  repentance  and  reformation  for 
which  no  human  being  can  ever  become  too  far  gone  in  crime  ; — 
and  that  in  its  influence  on  the  mind  of  the  young,  the  practice 
in  question  cannot  but  be  fatally  injurious  to  the  cause  of  religion. 

It  has  been  shown,  that  the  right  of  society  to  inflict  it,  under 
any  circumstances,  is  at  best  extremely  doubtful ; — and  that  at 
any  rate,  if  such  right  does  exist,  it  can  only  be  rightfully  exer- 
cised in  a  case  of  absolute  necessity,  for  self-defence,  clearly  de- 
monstrated in  theory,  and  illustrated  by  the  successful  experience 
of  practice. 

It  has  been  shown,  that  no  such  necessity  can  be  pretended  on 
the  ground  of  danger  to  be  feared  of  a  repetition  of  the  crime  by 
the  same  offender  ;  the  modern  cultivation  of  the  science  of  prison 
construction  and  prison  discipline  rendering  it  easy  for  the  society 
to  protect  itself  against  any  such  possible  danger,  quite  as  effec- 
tually without  as  with  the  sacrifice  of  life  ;  while  at  the  same 
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time  it  can  make  the  labor  of  the  criminal  not  only  support  his     // 
own  maintenance,  but  even  contribute  to  the  State  a  surplus  ap- 
plicable  to  any  purposes  of  benevolent  usefulness. 

It  has  been  shown,  that  such  a  necessity  applies  in  much  less 
degree  to  the  case  of  the  criminal,  than  to  that  of  the  lunatic, 
whom  society  has  never  thought  it  necessary  to  put  to  death  for 
the  sake  of  self-protection  from  his  insane  propensity  to  de- 
structiveness,  a  propensity  alike  cunning  and  incapable  of  moral 
restraint. 

It  has  been  shown,  that  the  pretended  right  to  inflict  the  pun- 
ishment of  death  for  the  purpose  of  a  preventive  terror,  is  not, 
as  it  is  claimed  to  be,  an  application  of  the  natural  right  of  self- 
defence  ;  but  simply  that  same  principle  of  supposed  social  ex- 
pediency, or  "  necessity,"  which,  throughout  the  past  ages  of  the 
world's  history,  has  been  the  fruitful  source  of  infinite  horrors, 
barbarities,  and  crimes  committed  by  man  against  his  fellow-man, 
— a  principle  most  dangerous  in  its  application,  and  most  carefully 
to  be  watched  and  guarded  against. 

It  has  been  shown,  that  it  is  a  total  fallacy  to  regard  the  fear 
of  death  as  constituting  any  very  powerful  or  effectual  restraint 
upon  the  indulgence  of  the  motives  which  impel  men  to  great 
crimes  ;  that  it  is  seen  to  be  entirely  inoperative  in  influencing 
men's  conduct,  not  only  in  a  countless  variety  of  modes  in  which 
they  constantly  endanger  their  lives  for  the  most  trifling  induce- 
ments ;  but  in  all  those  criminal  offences  of  a  minor  character,  to 
which  the  impelling  motives  are  comparatively  slight,  and  from 
which  all  experience  has  proved  the  utter  inefficacy  of  the  penalty 
of  death  to  deter  them  ; — a  farther  illustration  of  which  truth  has 
been  derived  from  the  practices  of  duelling  and  suicide. 

It  has  been  shown,  that  there  exists  at  all  times  in  the  commu- 
nity a  large  number  of  persons,  comparatively  reckless  of  their 
present  troubled,  vexed,  and  really  wretched  existence,  and  entirely 
unaffected  by  any  belief  in,  or  care  for,  a  future  one ;  and  that 
while  it  is  chiefly  from  this  class  that  the  offences  proceed  which 
are  punishable  with  death,  they  are  the  very  persons  least  open 
to  influence  by  the  fear  of  it  as  the  possible  penalty  for  the  de- 
tection of  their  crimes. 

It  has  been  shown,  that  the  foregoing  views  derive  a  strong 
illustration  from  the  cases  of  murder  perpetrated  in  this  State 
within  the  past  two  years,  which  were  particularly  included  within 
the  scope  of  the  inquiry  imposed  on  the  committee. 

It  has  been  shown,  that  a  large  proportion  of  the  malefactors 
who  suffer  this  penalty  are  comparatively  indifferent  to  it ; — that  its 
terror  is  so  feeble  a  restraint,  that  the  very  scene  of  its  execution 
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has  been  constantly  proved  to  be  the  occasion  of  the  perpetration 
of  fresh  crimes  bringing  their  authors  within  the  reach  of  the  same 
penalty  ;  and  that  similar  offences  have  been  frequently  commit- 
ted by  surviving  associates,  from  mere  motives  of  gain,  in  the  very 
presence  of  its  victims,  yet  unburied  and  freshly  taken  down 
from  the  scaffold. 

It  has  been  shown,  that  the  abolition,  by  this  and  other  States, 
of  the  former  practice  of  publicity  in  the  infliction  of  the  punish- 
ment, is  a  virtual  recognition  of  the  little  efficacy  attaching  to  it 
as  a  deterring  example  ;  and  that  the  same  reason  which  induces 
the  substitution  of  private  executions,  within  the  prison  walls,  in 
the  presence  of  a  limited  number  of  spectators,  carried  out  to  their 
legitimate  extension,  call  upon  us  now  for  the  total  abolition  of 
the  punishment  itself. 

It  has  been  shown,  that  far  more  efficient  deterring  influences 
can  be  applied  to  restrain  men  from  meditated  crime,  by  adapting 
the  threatened  punishment  to  the  nature  of  the  passions  and  mo- 
tives from  which  such  crimes  proceed,  by  holding  up  the  prospect 
of  a  hopeless  perpetuity  of  incarceration — of  subjection  to  a  stern 
and  unrelenting  discipline — of  an  ignominy  not  momentary,  but 
life-long — of  destitution  of  all  property — of  severance  of  all  civil, 
social,  and  domestic  relations — of  labor — of  solitude — of  a  severe 
mode  of  life,  in  the  possession  of  its  merest  and  rudest  necessa- 
ries of  food,  clothing,  and  lodging — and  of  a  total  deprivation  of 
all  those  vicious  indulgences  which  constitute  the  most  common 
motives  to  crime,  and  without  which  the  very  thought  of  existence 
would  be  intolerable  to  the  usual  authors  of  such  offences. 

It  has  been  shown,  that  the  very  exclamation  with  which  the 
suggestion  of  such  a  punishment  is  usually  met — namely,  that  it 
is  a  mercy  more  cruel  than  the  cruelty  it  would  abolish — is  the 
strongest  testimony  that  could  be  borne  in  favor  of  its  substitution 
for  that  of  death. 

It  has  been  shown,  that  a  degree  of  uncertainty,  fatal  to  all  its 
objects,  attends  the  punishment  of  death,  from  the  repugnance  of 
juries  to  its  infliction,  which  would  be  to  a  great  extent  remedied 
by  the  substitution  of  a  punishment  less  abhorrent  to  the  deep 
instincts  of  humanity,  and  not  irreparable  in  its  nature  ; — that  the 
effect  of  this  is  not  merely  to  encourage  the  commission  of  crime, 
by  the  increased  chance  of  impunity,  but  to  send  back  again,  and 
let  loose  upon  society,  many  a  guilty  wretch  emboldened  by  a 
first  acquittal  to  a  repetition  of  the  same  offence  ;  and  that  if  the 
universally  received  maxim  be  true,  that  the  certainty  of  punish- 
ment is  a  far  more  effectual  restraint  than  its  severity,  this  effect, 
the  main  object  of  all  penal  justice,  must  be  in  a  still  higher  degree 
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promoted  by  a  reform  which  would  increase  at  the  same  time  the 
certainty  and  the  real  severity  of  the  punishment. 

It  has  been  shown,  that  for  other  offences  the  substitution  of 
severe  penalties  of  imprisonment,  for  that  of  death,  has  always 
been  found  to  diminish,  instead  of  increasing,  their  frequency ;  by 
the  joint  operation  of  the  greater  probability  of  their  infliction, 
and  of  the  greater  dread  with  which  they  are  in  reality  regarded 
by  most  of  those  for  whom  this  influence  of  terror  is  needed. 

It  has  been  shown,  that  under  the  proposed  reform  the  cause 
of  public  justice  would  have  the  benefit  of  the  services  of  a  very 
large  portion  of  the  best  and  most  competent  of  the  community 
in  the  jury-box,  from  which  they  are  now  excluded  by  conscien- 
tious scruples  to  returning  a  verdict  which  must  consign  a  fellow- 
man  to  the  hands  of  the  executioner. 

It  has  been  shown,  that  at  the  same  time  that  the  efficacy  of  the 
proposed  substitute  for  the  punishment  of  death,  as  a  deterring 
example,  would  be  greater  in  itself,  from  its  higher  degree  of 
certainty  and  of  real  severity,  its  operation  would  extend  through- 
out the  life-time  of  the  imprisoned  culprit,  instead  of  exhausting 
itself  in  the  brief  and  fleeting  excitement,  known  to,  and  felt  by, 
but  few,  attendant  upon  an  execution, — especially  under  the  cir- 
cumstances of  privacy  with  which  those  gloomy  occasions  are 
now  surrounded. 

It  has  been  shown,  that  if  the  punishment  of  perpetual  solitary 
confinement  at  labor  be  more  severe,  it  would  be  less  cruel,  than 
that  of  death, — sparing  at  least  the  soul  of  the  criminal,  and 
placing  him  in  a  position  in  which  it  is  difficult  to  conceive  the 
possibility  of  his  remaining  long  obdurate  and  inaccessible  to  the 
influences  of  a  Christian  renovation  of  heart, — influences  which, 
with  the  repentance  they  would  bring,  would  teach  a  resignation 
that  would  at  least  rescue  the  unhappy  wretch  from  utter  despair ; 
and  which,  without  either  opening  an  increased  prospect  or  chance 
of  a  return  to  the  world,  or  weakening  the  force  of  the  example 
presented  to  the  rest  of  the  community,  would  still  shed  a  suffi- 
cient light  upon  the  solitary  cell  to  make  its  darkness  tolerable  to 
human  powers  of  endurance. 

It  has  been  shown,  that  even  in  the  case  which  might  possibly 
occur,  of  continued  insensibility  to  these  influences,  and  of  the  self- 
infliction,  by  the  hand  of  despair,  of  that  same  death  which  is  now 
the  act  of  the  society,  our  hands  would  be  at  least  guiltless  of  the 
blood  thus  insanely  shed,  while  its  effect  as  a  terror-striking  ex- 
ample would  be  immensely  magnified  above  that  attendant  upon 
the  death  which  we  now  inflict. 

It  has  been  shown,  that  the  practice  of  the  infliction  of  the  pun- 
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ishrnent  of  death  by  society  is,  in  truth,  the  original  cause  of  more 
murders  and  deaths  of  violence  than  it  punishes,  by  directly  attack- 
ing the  great  idea,  which  we  ought  rather  to  foster  by  every  means 
in  our  power,  of  the  sacred  inviolability  of  human  life  ; — by  shock- 
ing, deranging,  and  weakening  our  natural  instinctive  repugnance 
to  the  cold  and  wilful  shedding  of  human  blood ; — by  brutalizing 
the  character,  and  familiarizing  the  mind  with  the  thought  of  the 
deliberate  destruction  of  man  by  man  ; — by  sanctioning  the  idea 
of  the  rightfulness  of  the  infliction  of  death  as  the  just  penalty  of 
human  crime  ; — and  thus,  to  individuals  smarting  under  the  sense 
of  the  countless  wrongs,  real  or  imaginary,  for  which  the  machi- 
nery of  the  social  justice  can  afford  no  redress,  directly  suggesting, 
and  to  their  excited  and  disordered  minds  often  even  justifying, 
those  always  too  ready  impulses  of  evil  passion,  which  prompt 
them  to  fall  back  on  the  original  rights  of  savage  nature,  and  to 
seek  the  only  atonement  accessible  to  them,  with  the  bloody  right 
hand  of  private  vengeance. 

It  has  been  shown,  that  more  would  be  done  for  the  security  of 
life  by  the  cultivation  of  this  great  idea  by  society  itself,  of  a 
reverence  for  its  sanctity  and  inviolability,  by  respecting  it  even 
in  the  person  of  the  murderer  himself,  than  by  the  decimation  of 
a  nation  by  capital  punishment. 

It  has  been  shown,  that  many  a  deadly  duel — many  an  open  and 
reckless  murder — many  a  secret  assassination — many  a  destruc- 
tion of  life  by  wild  insanity — and  many  a  suicide — are  thus 
chargeable  to  this  unholy  and  unwise  example  set  by  society, 
which  would  otherwise  in  all  probability  never  have  been  com- 
mitted. 

It  has  been  shown,  that  the  correctness  of  these  views  likewise 
derives  a  remarkable  confirmation  from  the  cases  of  experience 
afforded  to  our  observation  within  the  past  two  years. 

It  has  been  shown,  that  it  is  no  untried  experiment  which  is  now 
proposed  ; — that  the  practicability  of  dispensing  with  capital  pun- 
ishments has  been  amply  attested  by  the  successful  trials  of  it 
which  have  been  made  by  other  communities,  communities  far 
less  adapted  to  its  introduction  than  ourselves,  with  respect  to  the 
advantages  of  Christian  civilization  and  general  moral  culture  ; 
— that  not  alone  its  practicability  but  its  usefulness,  in  improv- 
ing the  character  of  the  people,  and  in  diminishing  the  frequency 
of  crimes  of  violence,  have  been  thus  proved ; — and  that  Chris- 
tian and  democratic  New  York  ought  not  in  the  present  age  to 
hesitate  to  follow  an  example  already  so  successfully  set  by  pagan 
Rome  in  its  better  days — by  a  monarch  of  ancient  Egypt — by 
the  great  despotism  of  Russia — by  Tuscany — by  Belgium — 
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partially  by  Holland — and  by  the  seven  years'  presidency  over 
the  criminal  jurisdiction  of  a  portion  of  British  India,  by  that 
eminent  statesman,  philosopher,  and  philanthropist,  Sir  James 
Mackintosh. 

It  has  been  shown,  that,  from  the  subtle  and  mysterious  nature 
of  insanity,  large  numbers  of  persons  have  been,  and  must  con- 
tinue to  be,  executed,  so  long  as  the  practice  of  capital  punish- 
ment is  retained,  for  crimes  which  ought  rather  to  constitute  their 
passports  of  admission  within  the  walls  of  our  lunatic  asylums ; 
and  for  which  physical  organization  and  health  are  more  justly 
chargeable  than  the  moral  responsibility  of  their  unhappy  author 
and  victim. 

It  has  been  shown,  that,  from  the  necessary  imperfection  of  any 
and  all  human  evidence — even  that  of  voluntary  confession— a 
number  which  no  man  can  pretend  to  conjecture  have  perished  by 
this  doom  of  violence  and  shame,  whom  subsequent  revelations 
have  proved  innocent  of  the  crimes  for  which  they  have  suffered; 
— that  such  must  always  continue  to  be  the  case,  under  the  pre- 
sent law ; — and  that,  in  addition  to  a  possibility  so  appalling  to 
every  better  feeling  of  our  nature,  the  effect  of  its  known  ex- 
istence, and  of  the  remarkable  cases  which  can  be  cited  to  every 
jury  as  having  already  occurred,  is  to  increase  their  repugnance 
to  verdicts  of  conviction,  to  increase  the  number  of  the  guilty 
let  loose  upon  society  emboldened  in  crime  by  a  first  impunity, 
and  to  increase  the  fatal  uncertainty  of  our  penal  administration 
of  justice. 

And  it  has  been  shown,  that  if  ancient  and  general  usage  can 
be  pleaded  in  behalf  of  capital  punishment,  that  usage  has  had 
its  origin  in  barbarism,  and  in  those  evil  passions  of  man's  heart 
to  which  barbarism  afforded  a  more  free  scope,  than  is  permitted 
by  the  moral  restraints  alike  of  Christianity  and  of  all  civilization  ; 
— that  the  same  argument,  un-American  as  ir.  is,  would  justify  the 
return  to  a  thousand  exploded  absurdities  and  abandoned  atroci- 
ties ; — and  that  while  a  perfect  and  undisputed  success  has  at- 
tended the  ameliorations  which,  in  the  ever  onward  progress  of 
improvement,  have  been  already  made  in  our  penal  jurisprudence, 
by  exempting  one  crime  after  another  from  the  application  of  the 
punishment  of  death,  there  is  no  reason  to  doubt,  but  every  rea- 
son confidently  to  expect,  a  similar  satisfactory  result  from  the 
extension  of  the  same  movement  of  reform  to  the  last  few  offences 
to  which  it  yet  continues  to  be  applied. 

These  things  have  been  shown,  or  at  least  attempted  to  be 
shown, — on  much  maturity  of  deliberation  by  the  committee, 
though  with  a  haste  and  imperfection  of  expression,  which  cir- 
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cumstances  have  rendered  as  unavoidable  on  their  part,  as  it  is 
to  them,  in  view  of  the  nature  and  importance  of  the  subject,  a 
matter  of  regret.  With  what  success  they  have,  however,  been 
enabled  to  perform  the  duty  assigned  to  them,  is  only  to  be  deter- 
mined by  the  action  that  may  be  adopted  by  the  House,  into  whose 
hands  they  have  now  to  surrender  the  farther  consideration  of  the 
subject. 

The  committee  repeat  in  conclusion,  that  they  are  satisfied  that 
the  time  is  now  ripe,  full  ripe,  for  the  consummation  of  the  great 
and  noble  reform  in  the  practice  of  our  penal  justice,  which  they 
have  endeavored  to  discuss  in  the  preceding  pages.  This  ques- 
tion has  not,  indeed,  from  its  nature,  appeared  much  on  the  surface 
of  those  more  common  evidences  of  the  public  opinion,  the  press 
and  the  popular  assemblage.  Engrossed  and  agitated  as  the 
attention  of  the  public  has  been  with  topics  of  a  different  nature, 
through  a  political  contest  unintermitted  alike  in  duration  and 
severity  through  a  long  period  of  years,  this  was  not  to  be  ex- 
pected. A  full  maturity  of  opinion  on  this  subject  has  long, 
however,  in  the  belief  of  the  committee,  prevailed  among  the 
people  whose  representatives  are  now  invoked  to  make  that 
opinion  practical  and  effectual.  This  is  a  question  much  discuss- 
ed in  private,  being  suggested  anew  by  every  fresh  occasion  on 
which  the  painful  shock  is  communicated  to  the  entire  social  body, 
of  the  announcement  of  the  infliction  of  a  public  sentence  of  death 
by  the  community  on  one  of  its  guilty  and  unhappy  members, — 
which  shock,  and  the  sense  of  revolting  horror,  pain,  and  disap- 
probation attending  it,  on  the  highest  grounds  of  conscience  and 
principle,  even  though  the  number  thus  affected  should  not  em- 
brace the  majority  of  the  community,  ought  alone  to  constitute 
a  sufficient  reason  for  the  adoption  of  the  proposed  reform.  But 
so  far  as  the  private  experience  of  most  of  the  members  of  the 
committee,  in  current  society — together  with  the  consideration  of 
the  large  number  of  persons  daily  refusing  to  sit  on  juries  in  capital 
cases — is  calculated  to  afford  them  an  evidence  of  the  extent  of 
the  prevalence  of  this  opinion,  it  is  their  sincere  conviction,  that 
a  very  large  majority  of  the  people  of  this  State  are  at  heart 
decidedly  opposed  to  capital  punishment, — that  the  number  would 
be  exceedingly  small  who  would  not  hail  with  high  gratification 
at  least  the  trial  of  the  proposed  reform  as  an  experiment,  an  ex- 
periment that  may  be  with  perfect  ease  abandoned  by  the  next  or 
any  succeeding  Legislature, — and  that  after  the  attention  which 
has  been  drawn  to  the  subject  at  the  present  session,  a  very  pro- 
found dissatisfaction  and  disappointment  would  pervade  the  public 
mind,  if  any  causes  were  allowed  by  this  body  to  frustrate  or 
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delay  a  definite  action  upon  it.  It  behoves,  and  will  well  become, 
the  STATE  OF  NEW  YORK  to  take  the  initiative  in  this  wise  and 
sacred  philanthropy, — the  State  from  whose  example  and  lead 
have  already  proceeded  two  of  the  most  important  popular  and 
legal  reforms  that  have  made,  and  are  rapidly  making,  their  way, 
far  and  wide,  throughout  both  her  sister  States  in  this  great  re- 
publican Union,  and  even  the  nations  separated  from  us  by  three 
thousand  miles  of  ocean,  namely,  the  great  Temperance  Reform 
and  the  Abolition  of  Imprisonment  for  Debt, — the  State,  too,  that 
has  given  birth  to  many  a  noble  son  who  have  advocated  this  re- 
form, of  whom  two  alone  need  here  be  referred  to,  a  TOMPKINS 
and  a  LIVINGSTON  ;  and  to  whose  memories  no  worthier  monu- 
ment, than  the  proposed  law,  could  be  erected  by  a  proud  and 
grateful  country. 

In  accordance  with  the  views  hereinabove  expressed,  the  com- 
mittee ask  leave  to  introduce  a  Bill  and  a  Concurrent  Resolution. 

All  which  is  respectfully  submitted,  by  the  unanimous  direction, 
of  the  committee.* 

J.  L.  O'SULLIVAN. 


*  It  may  be  proper  here  to  remark,  that  one  of  the  members  of  the  committee, 
MR.  STRONG, — (the  committee  consisting  of  Messrs.  O'SULLIVAN,  of  New  York, 
COOK,  of  Greene,  STRONG,  of  Monroe,  GILLET,  of  Otsego,  MILHAM,  of  Columbia,)— 
stated  on  the  floor  of  the  House,  that,  though  he  had  acceded  to  the  introduction  of 
the  Report,  the  closing  recapitulation  of  which  had  alone  been  read  to  him,  he  had  not 
intended  to  give  his  assent  to  all  of  its  conclusions.  He  was  understood,  however, 
fully  to  coincide  with  its  general  object,  though  doubting  the  propriety  of  proposing 
a  bill  for  the  definite  action  of  the  Legislature  at  the  present  session. — CKn  Com. 


AN  ACT, 

For  the  more  effectual  punishment  and  preven- 
tion of  the  crimes  heretofore  punishable  with 
death. 

SECTION  1 .  The  punishment  of  death  by  law  is  hereby  abolish- 
ed in  this  State  ;  and  imprisonment  for  life,  in  solitude  and  at 
labor,  substituted  therefor,  in  all  cases  now  punishable  with  death. 

§  2.  On  conviction  of  any  person  of  any  crime  thus  punishable, 
he  shall  be  thereupon  deemed,  with  respect  to  all  contracts,  to 
the  bonds  of  matrimony,  to  all  rights  of  property,  and  to  all  civil 
rights  and  relations  of  what  nature  soever,  dead,  in  all  respects  as 
if  his  actual  natural  decease  had  taken  place  at  the  time  of  such 
conviction. 

§  3.  This  act  shall  take  effect  immediately. 


CONCURRENT  RESOLUTION, 

To  amend  the  Constitution  of  this  State. 

Resolved,  (if  the  Senate  concur,)  That  the  fifth  section  of  the 
third  article  of  the  Constitution  be  amended  so  as  to  read  as 
follows  : 

The  Governor  shall  have  power  to  grant  pardon  after  conviction 
for  all  offences  except  cases  of  impeachment,  and  except  for  the 
crimes  of  treason,  murder,  or  arson  in  the  first  degree.  In  the 
said  cases  of  treason,  murder,  and  arson  in  the  first  degree,  he  shall 
have  power,  at  any  time  after  conviction,  to  order  a  new  trial,  in 
the  same  court  in  which  the  conviction  was  had,  on  the  discovery 
of  any  new  and  material  evidence  in  favor  of  the  accused.  Nor 
shall  any  law  be  passed  in  any  of  the  said  cases,  to  pardon  or 
mitigate  the  sentence  of  any  prisoner  convicted  of  the  same,  within 
twenty  years  from  the  date  of  such  conviction  ;  nor  after  the  ex- 
piration of  the  said  period,  without  the  concurrence  of  two-thirds 
of  all  the  members  elected  to  each  branch  of  the  Legislature,  at 
three  successive  annual  sessions  of  the  same. 
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ABSTRACT 

Of  the  cases  of  conviction  for  murder  referred 
to  in  the  Governor's  Message,  as  having  oc- 
curred in  this  State  during  the  past  two  years. 
(See  Report,  page  7.)* 

I.  Commuted  to  imprisonment  for  life. 
1.  NOAH  M.  THOMAS. 

Tried  May  13th,  1840,  for  the  murder  of  Hallett  Greenman, 
at  Florida,  Montgomery  Co.,  Nov.  24th,  1839. 

Greenman  kept  a  public  house  ;  to  which  Thomas  came  one 
Sunday  evening,  already  intoxicated.  He  asked  for  liquor,  and 
was  refused  by  Greenman,  on  the  ground  that  he  had  enough,  and 
had  a  long  way  to  go  home  ;  whereupon  he  became  very  abusive 
of  Greenman,  accusing  him  among  other  things  of  keeping  a 
"  murdering  house,"  and  as  being  the  murderer,  alluding  to  the 
manslaughter  of  a  man  named  Snow,  which  had  occurred  at  that 
house  some  time  before,  on  which  occasion  Greenman  was  the 
prosecutor.  Greenman  turned  him  out  of  the  door,  forbidding 
him  to  re-enter,  though  using  no  other  violence  either  of  word  or 
action.  A  few  minutes  after,  (according  to  part  of  the  evidence 
three  or  four  minutes,  according  to  one  witness  one  minute,) 


*  Excluding  the  case  of  Ezra  White,  whose  conviction  was  reversed  by  the  Court 
for  the  Correction  of  Errors,  on  the  ground  of  irregularity  in  the  proceedings  of  the 
court  below, — and  that  of  Patrick  Conway,  who,  having  been  convicted  on  his  own 
plea  of  guilty,  was  pardoned  on  the  ground  of  manifest  insanity,  as  certified  by  the 
court,  although  the  jury,  in  trying  an  inquisition  of  lunacy,  had  not  been  able  to 
agree  on  a  verdict. 
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Thomas  returned — saying :  "  Now,  damn  you,  I'm  ready  for 
you."  Greenman  again  opened  the  door  with  one  hand,  and  laid 
the  other  on  Thomas's  shoulder  to  push  him  out,  when  the  latter 
dealt  him  a  deep  stab  with  a  long  dirk-knife.  Greenman  kicked 
him,  the  blow  striking  his  hand,  and  knocking  to  the  floor  the 
bloody  weapon.  It  was  a  singular  fact  that  Greenman  did  not 
know  he  had  been  stabbed  ;  and  though  told  of  it,  did  not  believe 
it,  till  on  examination  he  found  the  intestines  protruding  from  the 
wound  to  the  size  of  a  man's  hand.  Thomas  tried  to  escape, 
walking  rapidly  away.  Being  overtaken  in  a  few  minutes,  he 
said  "  he  wished  he  had  had  a  pistol ;  he  would  then  have  killed 
Greenman  quicker — he  would  have  put  a  bullet  through  his  heart 
— and  hoped  he  would  not  live  till  morning."  After  the  murder, 
and  when  Thomas  was  sober,  on  being  asked  how  he  came  to  do 
it,  he  answered,  that  "  he  did  not  know,  but  that  if  Greenman  was 
stabbed,  he  was  the  man  that  had  done  it — the  knife  was  his, 
and  no  one  else  had  had  it  till  it  was  picked  up  off  the  floor ;" 
— farther  saying,  when  told  it  was  going  to  be  a  doubtful  case 
whether  Greenman  would  get  well,  that  "  he  wished  he  had  killed 
him — he  wished  he  were  in  Greenman's  place — that  Greenman 
was  better  off  than  he  was — that  he  would  rather  be  in  Green- 
man's place  than  his  own — that  he  had  rather  be  hung  than  go  to 
the  State  prison." 

The  judges  of  the  Supreme  Court  and  the  Attorney-General 
certify  to  the  legality  of  the  conviction  and  the  sufficiency  of  the 
evidence.  The  sentence  was  commuted  to  imprisonment  for  life. 


2.  WILLIAM  PIERCE. 

Tried  July  4th,  1839,  for  the  murder  of  his  own  father,  at  the 
town  of  Moira,  Franklin  county,  January  10th,  1839. 

The  prisoner  (who  was  about  seventeen  years  of  age)  was  in 
the  woods  with  his  father  and  two  other  persons,  their  business 
being  to  cut  wood  and  make  ashes.  He  refused  to  work  or  to 
obey  an  order  of  his  father,  for  the  reason  that  the  latter  had  re- 
fused to  let  him  have  the  horse  to  go  to  spelling-school — which 
had  been  done  on  the  ground  of  his  having  already  almost  spoiled 
the  horse.  The  boy  replied  to  the  father,  that  he  had  promised 
it  to  him  ;  to  which  the  latter  returned,  that  he  had  not.  "  It's  a 
d — d  lie,"  was  the  retort.  The  father  replied,  that  if  he  repeated 
that,  he  would  flog  him.  The  boy  repeated  it.  Whereupon  the 
father  picked  up  a  stick  with  a  switch  end,  and  struck  him  a  blow 
with  the  switch  end  on  the  legs.  The  son  stepped  back  a  few 
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feet ;  and  then  followed  a  short  colloquy,  in  which  the  father  told 
him  he  wanted  him  to  be  a  good  boy,  and  mind  his  business.  This 
lasted  perhaps  a  couple  of  minutes,  when  the  boy  advanced,  and 
buried  the  sharp  end  of  his  axe  in  his  father's  breast.  The  latter 
then  struck  him  again  with  the  other  end  of  his  stick,  and  the  boy 
shouldered  his  axe  and  walked  off.  The  father  died  in  about  forty 
hours.  Before  his  death  he  had  an  interview  with  his  son,  (who 
had  not  attempted  to  escape,)  who  was  much  affected.  The  father 
being  asked  if  he  thought  he  had  meant  to  kill  him,  answered, 
"  No,  I  don't  think  the  little  toad  did  intend  to  kill  me — it  was 
done  so  quick  I  can't  tell," — the  prisoner  being  present,  and  in 
tears.  He  spoke  of  him  as  a  "  contrary  little  toad."  On  a  former 
occasion,  one  of  the  witnesses  (the  partner  of  the  deceased)  had 
said  to  the  prisoner,  on  the  occasion  of  his  doing  some  rude  and 
insolent  act,  that  he  was  glad  he  was  not  his  boy  ;  that  if  he  were, 
he  would  flog  him.  The  prisoner's  answer  was — "  You  had  bet- 
ter not  touch  me — if  you  do,  I  will  split  your  brains  out." 

The  Governor  commuted  the  sentence  to  imprisonment  for  life. 

3.  JOHN  SMOCK. 

Tried  in  December,  1839,  for  the  murder  of  his  wife,  in  the 
city  of  New  York,  Tuesday,  June  25th,  1839. 

They  were  both  a  pair  of  miserable,  intemperate  creatures. 
They  occupied  a  garret  room  in  a  low  house  in  one  of  the  worst 
streets  in  that  city.  On  the  Sunday  previous  they  were  drunk, 
and  had  quarrelled  over  their  breakfast,  Smock  complaining  of  its 
cooking,  &c.,  and  being  very  abusive  and  threatening.  She,  in 
consequence,  became  afraid  of  him,  and  went  that  afternoon  into 
the  adjoining  room,  occupied  by  a  rna'n  and  woman  of  the  same 
general  stamp,  named  Collins ;  where  she  stayed  till  Tuesday 
afternoon,  the  time  of  the  murder,  and  where  they  appeared  to  be 
pretty  freely  drinking.  Smock  was  very  much  incensed  at  her 
being  locked  up  from  him,  and  seemed  to  be  jealous  of  her  con- 
duct or  treatment  when  thus  separated  from  him.  Three  or  four 
days  before  the  murder,  he  had  said  that  he  had  seen  some  man 
with  his  wife.  On  Tuesday  evening,  Mrs.  Smock  left  Collins's 
room,  but  within  a  minute  returned,  with  a  severe  wound  in  the 
abdomen,  which  she  had  received  from  her  husband,  who  met  her 
in  the  passage  connecting  their  two  rooms.  She  died  in  a  few 
days.  The  principal  evidence  was  that  of  her  ante-mortem  exami- 
nation by  the  coroner.  Smock  was  arrested  a  couple  of  il;iys 
after.  He  knew  that  his  arrest  was  for  what  had  passed  between 
him  and  his  wife,  but  did  not  seem  to  regard  it  as  so  serious.  The 
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wound  was  a  deep  and  long  one,  the  knife  having  been  drawn 
upward.  After  her  death,  on  being  asked  what  induced  him  to 
do  it,  he  said  '  he  could  not  tell — he  had  been  drunk  for  two  or 
three  days — unless  it  was  rum  and  the  devil.'  He  regretted  it, 
and  also  said  that  '  they  made  him  believe  that  other  persons 
(meaning  those  who  had  locked  up  his  wife  and  kept  her  from 
him)  had  been  using  her,  and  that,  being  mad  with  liquor,  he  had 
done  it.'  He  said  that  '  he  supposed  he  must  die  for  it,  and  he 
was  ready,'  not  allowing  himself  to  be  restrained  from  confessing 
the  whole  by  the  cautions  addressed  to  him.  The  physician  of 
the  prison  testified,  that  he  was  in  the  state  of  delirium  tremens. 
Many  witnesses  testified  that  he  had  been  very  strange  and  often 
decidedly  insane  in  his  conduct  for  a  number  of  years.  He  had 
been  a  hard  drinker,  and  it  appeared  manifest  that  his  insanity  was 
that  of  a  mind  naturally  weak  and  predisposed  to  insanity,  stimu- 
lated and  developed  by  intemperance. 

He  was  found  guilty,  with  a  recommendation  to  mercy ;  in 
accordance  with  which,  the  sentence  was  commuted  to  imprison- 
ment for  life. 


II.  Executed. 
1.  EDWARD  COLEMAN. 

Tried  November  1,  1838,  for  the  murder  of  his  wife,  in  the 
city  of  New  York,  in  July  preceding. 

Coleman  was  a  negro,  about  twenty-five  years  of  age.  He 
murdered  his  wife  in  the  open  day,  in  Broadway,  by  cutting  her 
throat.  She  was  good-looking,  but  a  dissolute  woman, — from  the 
West  Indies.  He  had  detected  her  infidelity  to  him,  with  a  young 
man  named  Johnson,  whom  Coleman  had  taken  into  his  house 
out  of  the  street.  He  had  beaten  her,  and  she  had  thereupon  left 
him.  He  was  remarkably  attached  to  her,  to  a  degree  of  infatua- 
tion, and  made  constant  efforts  to  get  her  back.  She  always  re- 
fused, and  would  have  nothing  to  do  with  him  ;  one  witness  testi- 
fied that  she  said  that  she  and  Johnson  were  to  marry  each  other, 
and  that  they  continued  in  habits  of  licentious  intercourse.  Two 
or  three  days  before  the  murder,  Coleman,  finding  out  the  house 
at  which  she  was  staying,  came  there — a  reconciliation  ensued — 
and  they  lived  together  there  for  two  days.  During  the  last  night 
they  were  overheard  quarrelling  violently,  and  he  was  heard  to 
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say  that  he  would  kill  her.  The  subject  of  their  quarrelling  was 
his  desire  for  her  to  come  and  live  with  him, — which  she  said  she 
was  willing  to  do,  but  was  afraid  to  live  alone  with  him.  She  used 
to  complain  during  their  separation  of  having  suffered  everything 
but  death  from  him,  and  showed  a  scar  on  her  breast  which  she 
ascribed  to  him.  In  the  morning  he  was  heard  to  say  to  her : 
"  You  broad-faced  devil,  you  know  I  love  you,  and  that  is  the 
reason  you  keep  me  in  so  much  suspense."  In  the  forenoon  of 
the  day  of  the  murder,  they  walked  down  Broadway  together,  in 
company  with  two  other  persons.  During  the  walk,  (about  some 
unimportant  matter,)  he  insisted  on  her  not  going  with  the  others, 
but  that  she  should  go  with  him.  She  said  she  would  do  so  after- 
ward, to  which  he  answered,  that  "  she  told  him  so  many lies, 

that  he  would  not  trust  her."  He  insisted  on  accompanying  her, 
and  said  that  '  if  she  went  to  hell  he  would  go  too.'  He  at  length 
suddenly  seized  her,  and  supporting  her  with  one  arm,  cut  her 
throat  with  the  other  hand,  with  a  razor,  before  any  of  the  passers- 
by  could  interpose.  After  the  act  he  was  perfectly  cool — made 
no  attempt  to  escape — said  he  would  go  to  the  police  office  him- 
self— that  '  all  they  could  do  was  to  hang  him,'  but  '  he  did  not 
care,'  nor  did  he  express  any  regret, — saying  that  '  he  had  a  right 
to  do  it,'  and  to  some  gentlemen  collected  around,  that  he  had 
done  it  for  ample  cause,  for  her  unfaithfulness  to  him,  and  they 
would  have  done  the  same  thing  for  similar  provocation. 

He  was  an  industrious,  sober,  and  peaceable  man,  supporting  his 
wife  perfectly  well, — one  of  his  friends  testifying  that  he  had 
always  found  him  a  "  gentleman."  It  was  testified,  that  he  never 
seemed  in  his  right  mind  after  his  separation  from  his  wife.  When 
troubled,  he  did  not  at  all  times  appear  to  have  his  senses  about 
him.  He  would  go  to  places  where  his  wife  was  not,  saying  that 
he  thought  he  saw  her  there  ; — he  did  so  one  morning  at  daylight. 
He  did  not  appear  to  be  troubled  about  anything  but  her.  He 
would  break  off  with  a  sudden  start  from  his  work  for  that  reason, 
saying  that  he  could  not  work  with  such  trouble  on  his  mind. 
He  would  walk  the  floor  of  his  room  a  great  part  of  the  night,  and 
talk  a  good  deal  to  himself.  He  was  of  a  very  violent  and  strange 
temper — sometimes  laughing  and  bursting  into  furious  rage  at  the 
same  moment.  One  witness  testified  that  Coleman  had  told  him 
that  he  had  once  received  a  fracture  of  his  skull,  and  that  ever 
since  he  was  at  times  out  of  his  mind,  and  that  his  wife's  conduct 
had  made  him  so.  Dr.  Bedford,  of  New  York,  after  hearing  all 
the  evidence,  stated  that  he  believed  him  to  have  been  under  the 
control  of  a  monomania,  induced  by  his  wife's  infidelity. 

He  was  hung  Jan.  12th,  1839. 
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2.  JOSEPH  LAREGEL. 

Tried  in  Sept.,  1838,  for  the  murder  of  Daniel  Rapp,  in  the 
town  of  Hamburgh,  Erie  county,  July  10,  1837. 

Rapp,  with  a  family  of  a  wife  and  several  children,  was  Dutch, 
— so  also  was  the  prisoner,  who  was  a  young  and  single  man, 
living  in  the  neighborhood  of  Rapp,  and  an  object  of  great  jea- 
lousy to  him,  being,  in  reality,  engaged  in  a  criminal  intrigue  with 
his  wife.     His  visits  to  Rapp's  house  were  frequent,  and  reluc- 
tantly tolerated  by  the  latter.     Laregel  was  convicted  on  his  own 
confessions — made  apparently  chiefly  from  the  desire  to  draw 
down  the  same  punishment  on  the  head  of  his  more  guilty  ac- 
complice.    From  them  it  appeared  that  she  had  frequently  urged 
him  to  kill  Rapp,  though  he  always  shrank  from  it.     He  seemed 
to  regard  himself  as  under  the  influence  of  a  '  love  potion,'  say- 
ing that  the  first  time  he  went  to  Rapp's,  she  gave  him  some  beer, 
which  he  took  against  his  inclination,  and  that  ever  afterward  he 
"  could  not  keep  away  from  there,"  and  was  "  blinded."     The 
murder  was  committed  in  the  following  manner  :  Laregel,  acting 
under  the  constant  and  vehement  urging  of  Mrs.  Rapp,  (who 
added  also  the  stimulus  of  a  pint  of  whiskey,)  provided  himself 
with  a  club  ;  and  stationing  himself  behind  the  stable-door  one 
night,  dealt  Rapp  a  sudden  blow,  which  fractured  his  skull  and 
stunned  him,  following  it  by  several  others.     Mrs.  Rapp,  hearing 
her  husband's  cry,  came  out  to  the  stable.     Her  guilty  paramour 
went  off  without  speaking  to  her.     Rapp  was  not  killed  ;  and  on 
the  following  morning  Mrs.  Rapp  reproached  him  for  not  having 
finished  it,  and  insisted  that  he  should.     Rapp  continued  impro- 
ving for  four  days,  and  was  seemingly  convalescing  and  regaining 
his  strength.     Laregel  was  a  good  deal  at  the  house — Mrs.  Rapp 
repeatedly  insisting  on  his  completing  the  business.     On  the  night 
of  the  fourth  day,  she  came  to  him  three  successive  times  (he 
sleeping  there)  to  urge  him.      He  was  deeply  reluctant,  and 
evaded  it  by  promising  still  to  come  directly,  but  still  did  not  do 
so.     On  the  following  morning,  after  all  the  children  had  left  the 
house,  she  made  him  go  with  her  into  Rapp's  room.     They  went 
in  and  stood  before  the  bed  where  Rapp  lay.     She  said  :  "  you 
are  all  the  time  jealous  of  us,  and  can't  bear  to  have  us  alone 
together,  so  we  thought  we  could  come  in  and  stand  by  you,  that 
you  might  see  all  we  did,  and  not  be  jealous."     Some  words 
ensued  between  Laregel  and  Rapp.     She  then  pushed  him  upon 
Rapp,  and  he  took  him  by  the  throat,  and  held  him  till  he  died, 
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— Mrs.  Rapp  seizing  his  feet,  and  jumping  upon  him  to  hold  him 
in  the  struggle  till  he  died. 

Laregel's  character  was  otherwise  good — a  good-natured  fel- 
low, apparently  rather  simple  and  weak.  His  confession  was 
entirely  voluntary,  and  in  the  face  of  assurances  that  he  had  no 
favor  to  expect  from  the  public  authorities.  His  indifference 
about  the  matter  was  striking.  He  said  it  was  right — and  he  was 
willing  to  be  hung,  if  she  was  hung  with  him,  for  she  deserved 
it  as  much  as  he  did,  as  she  was  the  cause  of  the  whole. 

He  was  hung  Feb.  12th,  1839. 


3.  LEWIS  WILBUR. 

Tried  in  March,  1839,  for  the  murder  of  Robert  Barber,  August 
30th,  1837. 

At  the  time  of  the  murder,  they  were  fellow-passengers  on 
board  a  canal-boat,  on  the  Erie  canal,  for  Buffalo.  Barber  was 
53  years  old,  and  was  on  his  way  to  be  married  in  the  neighbor- 
hood of  Syracuse.  Early  on  the  morning  of  the  day  when  they 
were  to  arrive  at  Syracuse,  he  left  the  boat,  to  walk  ahead  along 
the  tow-path.  He  was  presently  followed  by  Wilbur,  who  joined 
him,  and  they  walked  on  together.  There  were  about  thirty  pas- 
sengers, and  many  of  them  left  the  boat  for  the  same  purpose  at 
about  the  same  time.  There  was  some  doubtful  testimony,  about 
their  being  seen  to  cross  a  bridge,  to  the  opposite  side,  or  "  heel- 
path  "  of  the  canal ;  and  also  of  their  having  been  seen  from  a 
little  distance,  to  strike  off  from  the  canal,  by  a  person  living  on 
that  side,  who  had  formerly  known  Wilbur.  That  testimony  did 
not  amount  to  evidence.  Wilbur  rejoined  the  boat  at  a  town  some 
distance  ahead.  The  old  man  was  no  more  seen,  till  his  murdered 
body  was  found  in  the  following  spring.  His  pocket-book,  with 
$102  in  it,  was  found  in  his  vest  pocket.  To  the  inquiries  ad- 
dressed to  him  about  the  non-appearance  of  Barber,  Wilbur 
replied  that  he  did  not  know  what  had  become  of  him,  but  sup- 
posed he  had  hurried  on,  from  his  impatience  to  reach  his  journey's 
end.  The  body  was  discovered,  in  the  following  spring,  in  a 
lonely  place,  at  some  distance  from  the  canal.  Wilbur  was  sus- 
pected, traced,  and  arrested  in  Ohio,  where  he  was  found  under 
the  name  of  Lee.  He  was  brought  back,  but  denied  knowing 
any  of  the  hands  of  the  canal-boat,  or  having  left  Maine  on  his 
way  west,  before  the  10th  September.  He  explained  his  change 
of  name  by  some  other  cause,  expressing  great  regret  at  its  un- 
fortunate suspicions  bearing  against  him.  He  was,  however,  fully 


150  APPENDIX. 

identified  as  having  passed  at  the  period  of  the  murder,  at  the 
end  of  August.  All  the  evidence  against  him  was  circumstantial, 
and  far  from  being  such  as  to  have  secured  a  conviction,  had  he 
not  told  the  falsehoods  which  he  did  respecting  the  time  of  his 
passage,  &c. 

Before  his  execution,  however,  he  confessed  the  crime.  His 
design  was  to  rob  Barber,  though  in  his  terror  at  the  imagined 
approach  of  danger  he  fled  from  the  body  without  taking  his 
money.  He  had  formerly  been  a  slave-driver  in  Kentucky. 

He  was  hung  May  3d,  1839. 


4.  LAWRENCE  McCARTY. 

Tried  in  June,  1839,  for  the  murder  of  his  father-in-law,  Alford, 
at  Lowville,  Lewis  county,  Nov.  15,  1838. 

McCarty  was  an  Irishman,  having  been  about  seven  or  eight 
years  in  this  country.  The  evidence  was  entirely  circumstantial. 
He  lived  on.a  farm  in  the  neighborhood  of  Lowville,  Lewis  county. 
He  had  married  a  daughter  of  Alford,  three  or  four  months  before, 
and  having  bought  the  house  in  which  Alford  and  his  family  had 
lived,  was  now  the  master  of  the  place  ;  his  father-in-law  and  the 
children  continuing  to  stay  there.  He  had  been  for  some  time 
extremely  anxious  to  get  Alford  away  from  the  place ;  was  con- 
stantly expressing  his  determination  to  that  effect.  Alford  was 
in  debt  to  him,  and  he  had  shortly  before  been  to  a  justice  of  the 
peace  to  procure  legal  process  against  him,  with  that  view.  He 
had  remarked  at  various  times  that  Alford  must  leave — that  he 
should  not  stay — that  if  he  did  not  go  by  the  1st  of  January,  he 
would  apply  to  the  court  for  compulsory  means  to  remove  him. 
He  had  said  to  a  number  of  persons,  that  if  he  did  not  soon  leave, 
"  some  morning  before  breakfast  he  would  come  up  missing." 
Alford  had  a  very  bad  character  in  the  neighborhood  ;  and  on  one 
occasion,  in  a  chance  meeting  of  a  few  of  the  neighbors,  it  had 
been  talked  of,  as  the  best  thing  to  do  with  him,  that  he  should 
be  lynched,  in  a  manner  appropriate  to  a  great  crime  of  which 
he  was  known  to  have  been  guilty,  but  which  is  not  to  be  here 
named, — or  that  he  should  be  kidnapped,  the  1 5th  of  November 
being  fixed  on  as  the  day.  Of  course  there  was  probably  nothing 
serious  in  this,  except  the  evidence  afforded  by  it  of  the  man's 
character,  and  of  the  feeling  entertained  toward  him  by  the  neigh- 
borhood. It  was  in  evidence  that  McCarty,  in  a  conversation 
about  a  fortnight  before  the  murder,  had  said,  that  "  Alford  had 
got  to  leave  the  place ; — that  if  Alford  was  gone,  the  folks  from 
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Lowville  would  come  to  see  him,  but  not  while  the  old  man  was 
there."     A  short  time  before  the  murder,  McCarty,  in  a  chance 
conversation  with  a  neighbor,  speaking  of  Alford,  said  he  was  a 
bad  man  ;  had  seduced  his  own  brother's  wife — that  her  husband 
(Alford's  brother)  had  in  consequence  cut  his  own  throat — that 
Alford  had  done  things  bad  enough  to  be  shot,  and  if  he  were  not 
his  father-in-law  that  he  would  shoot  him — that  Alford  kept  a  bad 
house,  and  he  meant  to  keep  a  better  one.     He  said   something 
about  a  girl  being  kept  there.     He  meant,  however,  to  keep  a 
decent  house.     The  particular  circumstances  immediately  attend- 
ing the  murder  do  not  appear.     It  was  on  the  15th  November  that 
Alford  was  missing.     After  several  days,  suspicions  being  awa- 
kened by  his  absence,  the  premises  were  searched,  and  his  body 
was  found  in  a  coal-pit,  buried  under  a  few  inches  of  earth  and 
some  brushwood.     He  had  been  killed  by  a  blow  on  the  head 
with  the  blunt  side  of  an  axe  ;  the  shape  of  the  indentation  cor- 
responding with  that  of  McCarty's  axe,  which  was  battered  and 
irregular.     He  had  evidently  been  struck  at  some  distance  from 
the  coal-pit,  and  dragged  there  for  concealment.     A  fall  of  snow 
had  covered  the  trail,  but  it  was  very  clearly  to  be  discerned  and 
traced  in  the  early  spring,  on  the  melting  of  the  snow. 

McCarty's  general  character  was  good,  as  a  sober,  industrious, 
quiet,  and  peaceable  man,  though  occasionally  very  violent,  when 
provoked  to  anger.  He  had  the  name  of  "  a  kind  man  in  the 
neighborhood." 

He  was  hung  Aug.  1st,  1839. 


5.  ROBERT  MILLER. 

Tried  in  October,  1839,  for  the  murder  of  Barney  Leddy,  at 
Utica,  April,  1 839. 

Miller  lived  in  Utica.  Leddy,  an  Irish  canal  laborer,  about  50 
years  of  age,  but  younger  in  appearance,  being  hale  and  strong, 
was  in  Miller's  house  in  the  evening.  He  was  seen  to  go  out  of 
it,  already  intoxicated,  with  a  jug  in  his  hand,  and  to  return  to  it 
with  the  same  replenished  with  liquor,  and  himself  still  more 
intoxicated.  A  woman  was  there  in  the  evening,  to  see  Miller's 
wife,  to  whom  Lecjdy  made  some  speeches  of  drunken  gallantry 
Early  the  next  morning,  Leddy's  body  was  found  in  the  street,  at 
some  distance,  v/ith  only  shirt  and  vest  on, — greatly  bruised, 
swollen,  bloody,  and  disfigured.  His  arms,  from  the  wrist  up- 
ward, were  verj  i  much  bruised,  as  if  in  receiving  and  warding 
blows.  His  forehead  was  laid  open,  as  with  a  blow  from  an 
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angular  piece  of  wood — (though  the  same  effect  is  often  equally 
produced  by  the  simple  fist.)  He  was  not  dead  when  found,  but 
died  six  or  seven  hours  afterward.  It  had  rained  in  the  night. 
He  had  died  from  the  mutually  aggravating  effects  of  the  blows, 
the  intoxication,  and  the  exposure,— though  the  beating  alone  would 
not  necessarily  have  produced  death.  The  rest  of  Leddy's  clothes 
were  found  in  Miller's  house,  concealed  in  a  cellar,  under  mud 
and  water.  Blood  was  also  found,  a  straw  bed  on  which  he  had 
evidently  been  lying  a  considerable  time  after  receiving  the  inju- 
ries, being  found  saturated  with  it.  A  piece  of  the  bottom  of  a 
chair  appeared  to  have  been  recently  broken.  Leddy  had  no 
money,  being  quite  destitute,  and  having  nothing  but  a  miserable 
suit  of  clothes. 

Notwithstanding  that  it  would  thus  seem  to  have  been  a  mere 
drunken  quarrel  and  fight — growing  out  of,  none  can  know  what 
provocation — brought  on  by  liquor  introduced  into  the  house  by 
Leddy  himself — and  with  no  evidence  of  animosity  or  intention 
to  kill,  though  Miller  might  naturally  enough,  after  perceiving 
the  consequences,  have  taken  the  precaution  of  removing  the 
body  and  concealing  the  clothes — he  was  convicted ;  and  hung 
Dec.  2d,  1839. 


6.  JABEZ  FULLER. 

Tried  in  March,  1840,  for  the  murder  of  his  wife — or  rather, 
quasiwife,  named  Sally  Masten — at  Somerstown,  Westchester 
county,  May  26th,  1839. 

They  lived  together  at  Somerstown,  in  the  house  of  an  old 
couple  named  Seaman.  She  was  a  base  character ;  and  to  a 
question  addressed  to  a  son  of  the  Seamans,  who  lived  in  the 
same  house,  as  to  the  extent  of  his  acquaintance  with  her,  he  re- 
fused to  answer.  She  was  intemperate.  Early  on  Sunday  morn- 
ing, May  26th,  1839,  they  were  both  intoxicated,  from  a  jug  of 
rum  which  was  in  their  room.  A  noise  attracting  young  Seaman 
to  the  room,  he  found  him  struggling  with  her,  and  choking  her. 
On  being  separated,  a  violent  quarrel  followed  between  Fuller 
and  the  woman, — she  throwing  water  at  him  and  scolding,  and 
telling  him  that  he  lied,  and  he  throwing  the  rum  at  her,  &c. 
Seaman  took  him  away  ;  and  about  a  couple  of  hours  afterward 
they  returned  to  the  house,  Fuller  remaining  seated  on  a  stone  at 
some  distance  from  it.  Seaman  sent  her  out  to  call  him  to  break- 
fast. He  was  soon  attracted  by  her  cries,  and  jbund  Fuller  kick- 
ing and  stamping  on  her — he  had  on  heavy  sh  >es,  with  nails  in 
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the  soles.  He  took  him  off,  and  led  her  in.  She  died  four  days 
afterward,  from  the  effects  of  her  bruises.  The  resentment  of 
jealousy  was  the  cause  of  Fuller's  passion.  It  was  in  evidence 
that  he  said  before  the  beating,  that  "  he  saw  Bill  Brown  with  her 
in  the  cellar  " — also,  afterward,  that  he  had  seen  "  Daniel  Crane 
with  her  down  by  the  brook  toward  the  wood."  He  said,  too, 
that  "  anybody  who  would  do  as  she  did,  ought  to  die." 

When  he  was  stamping  on  her  he  appeared  half  frantic  with 
rage  and  intoxication,  cursing  and  swearing  he  would  kill  her ; 
and  afterward,  in  the  course  of  the  same  morning,  he  swore  still 
at  her,  (being  in  the  state  that  may  be  termed  passionately  drunk,) 

and  on  her  replying  that  he  had  killed  her,  he  said  :  "  D you, 

if  you  aint  dead  I  will  kill  you  !"  Afterward,  however,  he  paid 
her  every  attention,  the  house  being  miserably  destitute  of  all 
necessary  comforts,  and  she  not  having  anything  like  the  nursing 
she  required.  On  one  occasion,  in  reply  to  the  inquiry  by  a  phy- 
sician, how  she  felt,  her  answer  was,  that  '  she  was  bad  enough, 
and  if  it  was  not  for  Jabez,  she  did  not  know  what  she  would 
do,  because  he  attended  on  her,  and  fixed  things  that  nourished 
her,'  &c. 

To  a  remonstrance  by  a  friend  against  fighting  or  striking  her, 
he  said  :  "  Henry,  if  it  was  in  your  place,  as  it  is  in  mine — she 
has  been  with  Bill  Brown  and  Daniel  Crane — and  you  could  not 

stand  it."  He  also  said,  that  "  the  d old  b was  not  fit 

to  live." 

The  testimony  as  to  his  character,  by  a  witness  who  had  known 
him  six  or  seven  years  as  a  farm  laborer,  was  as  follows  :  "  He 
is  naturally  a  civil,  modest  kind  of  a  man,  whenever  I  have  seen 
him.  They  say  he  is  a  little  quick-tempered.  I  have  never  heard 
anything  against  his  character  except  his  drinking  too  much,  and 
living  with  this  woman." 

He  was  hung  May  22,  1840.  In  empannelling  the  jury,  it  is 
mentioned,  that  ten  jurymen  were  excused  on  the  ground  of  con- 
scientious objections  to  finding  a  verdict  of  guilty  in  any  capital  case. 


7.  ZACHARIAH  FREEMAN. 

Tried  in  September,  1840,  for  the  murder  of  Sarah  Boyd,  his 
quasiwife,  in  the  town  of  Lysander,  Onondaga  county,  on  the  18th 
of  May,  1840. 

Both  were  negroes.  They  lived  in  the  same  house  with  Ins 
father,  80  years  of  age,  his  brother  Elihu,  and  a  woman  who  lived 
with  his  brother  as  his  wife.  Zachariah  was  much  attached  to 
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Sarah,  and  had  taken  some  steps  toward  making  arrangements  for 
a  legal  marriage  with  her.     Jealousy  was  the  motive  to  the  mur- 
der— or  a  combination  of  jealousy  and  insanity.     They  had  some 
trifling  dispute,  in  which  she  refused  to  comply  with  some  domestic 
order  of  her  husband,  when  he  raised  a  chair,  and  struck  her 
across  the  arm,  knocking  her  down.     On  recovering  herself,  she 
declared  she  would  never  live  with  him  again.     He  thereupon 
went  to  some  woods  at  a  short  distance,  and  made  an  attempt  to 
hang  himself — whether  in  earnest,  or  to  frighten  them,  does  not 
appear  clear.     He  was  stopped  with  the  rope  round  his  neck,  and 
brought  back  to  the  house.     While  he  was  away  she  expressed 
great  dread  of  his  returning,  saying,  that  if  he  did,  she  should  be 
a  corpse  before  morning — that  though  he  had  not  threatened  her, 
she  saw  it  in  his  eye.     While  he  was  out,  before  returning  to  the 
house,  he  was  praying  and  singing  hymns.     He  entreated  a  re- 
conciliation with  her,  which  she  refused  ; — he  was  willing  to  go 
down  on  his  knees  to  her.     She  consented  to  leave  it  to  the  rest  to 
decide  the  next  morning,  if  he  would  now  behave  himself.     On 
this  arrangement  the  rest  went  to  bed — he  remained  up,  smoking 
a  pipe.     He  had  insisted  on  smoking  her  pipe,  refusing  any  other. 
According  to  his  confession  of  what  followed,  he  after  a  time 
leaned  his  head  on  the  bed,  and  she  kicked  him.     He  then  got  the 
knife  with  which  he  committed  the  act,  and  went  to  some  distance 
from  the  house  for  the  purpose  of  killing  himself;  but  while 
whetting  it,  determined  to  go  back  to  see  her  once  more.     She 
was  sitting  up  in  bed.     He  placed  his  left  hand  on  her  shoulder, 
and  attempted  to  kiss  her.     He  had  no  thought  of  injuring  her — 
"  she  was  young,  handsome,  and  everything  that  was  nice,  and  it 
had  not  occurred  to  his  mind  to  damage  her  at  all."     She  refused 
to  receive  him,  and  slapped  him  on  the  face.     He  then  gave  her 
a  stab,  which  was  in  a  few  moments  fatal,  immediately  cutting 
his  own  throat  also.     Though  a  severe  wound,  this  did  not  prove 
fatal.     The  family  were  immediately  roused,  and  eventually  he 
was  cured  of  his  wound.     He  expressed  much  grief  and  repen- 
tance.    He  was  jealous  of  his  brother  Elihu,  whom  he  believed 
to  have  criminal  intercourse  with  her.     Zachariah  had  wished  her 
to  remove  with  him  to  another  house,  but  she  had  refused.     He 
said,  after  the  affair,  that  '  if  she  would  not  lie  any  more  with  him, 
he  would  not  let  her  with  any  other  man' — '  he  thought  she  should 
never  sleep  with  another  man,  and  he  never  with  another  woman.' 
He  said,  he  expected  to  be  hanged,  but  added  :  "  I  shall  go  to  the 
gallows  in  as  good  a  cause  as  ever  a  man  went."     His  previous 
general  character  was  good. 

He  was  hung  November  19th,  1840. 
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8.  CHARLES  COOK. 

Tried  in  October,  1840,  for  the  murder  of  Mrs.  Merry,  the  wife 
of  his  employer,  at  Glenville,  five  or  six  miles  from  Schenectady, 
Sept.  22d,  1840. 

Cook  was  a  farm  laborer  for  Mr.  Merry  ;  who  was  absent  on 
the  day  of  the  deed.  Mrs.  Merry  was  a  woman  of  unblemished 
character.  She  was  found  dead  in  the  cellar  of  the  house,  with 
her  throat  cut ;  and  with  bruises  on  the  side  of  her  face,  which 
must  have  been  inflicted  before  the  cutting  of  her  throat.  She 
was  evidently  insensible  when  the  latter  was  done.  There  were 
marks  of  bruises  on  her  elbows  and  arms.  There  was  no  evidence 
about  her  person  or  dress  going  to  show  any  attempted  violation 
of  the  former — farther  than  may  seem  involved  in  the  fact  of  the 
murder,  and  the  bruises  on  her  elbows.  The  knife  with  which 
the  act  was  committed  was  found  in  the  kitchen,  wiped  clean, 
except  of  a  few  hairs  which  stuck  to  it.  He  was  arrested  some 
miles  distant,  with  his  face  all  spattered  with  blood,  and  his  shirt 
much  stained  with  it.  He  was  waiting  for  the  cars  that  were 
shortly  to  pass.  The  defence  was,  insanity.  He  confessed  the 
murder  at  one  time,  though  he  afterward  said  that  he  had  no  re- 
collection of  it,  but  said  that  people  told  him  he  had  done  it.  It 
was  proved  that  he  had  been  in  a  state  of  the  wildest  phrensy, 
only  a  few  months  before.  He  had  then  attended  a  religious  re 
vival ;  and  had  been  found  in  the  streets  of  Schenectady,  with 
no  other  clothes  on  than  his  shirt  and  boots,  keeping  off  the  crowd 
by  swinging  round  his  pantaloons,  and  proclaiming  himself  "  their 
bleeding  Saviour."  He  was  with  great  difficulty  secured,  by 
being  entangled  in  a  rope,  and  committed  to  jail  as  a  lunatic.  His 
deportment  there  was  wild,  for  some  days,  though  on  its  afterward 
subsiding  he  was  discharged.  He  was  at  times  gloomy  and  stolid 
— going  much  apart,  and  occasionally  highly  nervous  and  agitated 
— his  suspicions  and  sense  of  offence  quickly  aroused.  On  one 
occasion  he  addressed  a  dog  as  his  only  friend,  while  he  was  sur- 
rounded with  enemies  and  persecutors.  During  the  time  of  his 
admitted  insanity  in  the  spring,  he  would  moan  without  cause,  and 
mutter  inarticulate  sounds.  The  offered  testimony  of  a  phrenolo- 
gist (J.  Stanley  Grimes)  respecting  his  condition,  was  excluded 
by  the  court,  on  the  ground  that  he  was  not  a  regular  physician. 
But  there  had  been  no  recent  indications  of  insanity  since  the 
spring,  and  all  the  testimony  given  seemed  to  show  a  recovery  of 
his  reason. 

After  his  conviction,  Cook  made  a  confession,  the  published 
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version  of  which,  authenticated  by  the  certificates  of  his  counsel, 
points  very  clearly  to  the  nature  of  his  insanity.  He  describes 
fits  of  overwhelming  gloom  and  derangement  of  all  his  mental 
functions, — which  had  their  first  origin  in  his  having  administered 
a  potion  to  a  young  female  at  home,  in  England,  to  procure  abor- 
tion, which  to  his  horror  killed  both  mother  and  child.  His  do- 
minant passion  was  sexuality  ;  and  there  appears  every  reason  to 
believe  that  his  insanity  belonged  to  that  order  which  so  largely 
contributes  to  fill  every  insane  asylum,  in  connexion  with  that 
cause.  He  had  conceived  an  unlawful  and  morbid  passion  for 
Mrs.  Merry.  He  said  that  on  the  occasion  of  the  murder,  Mrs. 
Merry  said,  she  thought  he  had  not  as  much  religion  as  he  pre- 
tended to.  "  Hearing  her  utter  these  words,  I  at  once  judged  that 
it  were  better  to  be  hung  than  imprisoned,  and  determined  to  kill 
her/'  Before  his  trial,  in  making  a  confession,  he  said  that  '  he 
thought  he  had  done  right,'  as  though  appealing  to  the  bystanders 
for  approval,  '  and  under  the  same  circumstances  would  do  so 
again.' 

It  would  certainly  seem  that  there  could  be  no  doubt  of  the  in- 
sanity of  this  poor  wretch.  There  prevailed,  however,  a  very 
strong  exasperation  against  him, — especially  as  he  had  in  his  con- 
fessions impugned,  with  an  absurd  falsity,  the  fair  fame  of  Mrs. 
Merry,  representing  that  she  had  made  improper  advances  to  him. 
His  insanity  on  that  point  probably  caused  him  to  see  something 
in  her  conduct  in  such  a  light,  and  his  exasperation  at  disappoint- 
ment, coupled  with  the  motive  stated  by  himself  of  preferring  the 
chance  of  being  hung  to  that  of  imprisonment,  impelled  him  to 
the  murder. 

He  was  hung  Dec.  18th,  1840. 


9.  JACOB  LEADINGS. 

Tried  in  October,  1840,  for  the  murder  of  his  wife,  at  the  town 
of  Bethlehem,  Albany  county,  on  the  26th  May,  1 840. 

He  had  quarrelled  a  great  deal  with  her.  The  two  preceding 
nights  he  had  turned  her  out  of  doors — she  making  her  way  back 
through  the  cellar.  He  was  heard  to  threaten  to  kill  her  if  she 
came  into  the  house  again.  She  said  he  had  often  threatened  her 
life.  On  the  present  occasion,  he  having  the  gun  on  his  knees, 
after  speaking  to  her  about  sending  it  by  one  of  the  children  to 
be  repaired,  rose  and  pointed  it  at  her.  She  struck  at  it  to  avoid 
the  aim,  which  brought  the  contents  into  her  knee.  She  died  of 
the  amputation  which  was  necessary.  He  insisted  that  she  had 
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shot  herself,  by  causing  the  discharge.  If  it  had  not  been  for  his 
threats,  and  brutal  disposition  manifested  toward  her,  there  must 
have  been  much  weight  in  this,  as  her  blow  on  the  muzzle  might 
well  have  discharged  the  gun,  without  any  real  or  fixed  design  on 
his  part.  During  the  day  he  had  wished  her  to  come  with  him 
to  the  barn,  to  shoot  a  ground-hog.  He  had  also  wished  to  send 
the  children  away.  He  made  no  attempt  to  escape.  No  evidence 
appeared  of  any  retaliation  on  her  part,  of  his  abusive  and  violent 
conduct.  She  seemed  to  bear  with  his  ill-treatment  for  the  pur- 
pose of  keeping  the  family  together.  He  is  mentioned  as  having 
the  day  before  spoken  of  her  in  the  most  abusive  manner ;  and  a 
month  before,  he  is  stated  to  have  said  to  her  that  "  he  could  prove 
she  had  had  a  child  up  at  Vedder's,"  which  she  denied.  After 
his  conviction,  he  was  totally  insensible  to  his  condition — stupid, 
and  inaccessible  to  every  appeal  or  religious  influence — almost 
idiotically  so.  Great  efforts  were  made  to  save  him  from  death 
in  such  a  frame  of  mind,  and  the  Governor  twice  respited  him  at 
the  solicitation  of  the  clergymen  who  attended  him.  All  was 
attended  with  no  effect.  He  himself  objected  to  any  effort  to  pro- 
cure a  commutation  ;  preferring  to  be  hung,  to  even  a  seven  years' 
imprisonment. 

He  was  hung  at  Albany,  Dec.  29th,  1840. 


10.  MAJOR  McELLORY. 

Tried  in  November,  1840,  for  the  murder  of  Ransford  Otis,  in 
the  town  of  Concord,  Erie  county,  April  23d,  1840. 

He  lived  with  Otis,  having  taken  part  of  the  farm  of  the  latter 
to  work,  and  occupying  different  parts  of  the  same  house.  They 
had  quarrelled  on  various  occasions.  McEllory  considered  him- 
self cheated  by  Otis,  in  some  bargain  about  fencing,  and  exhibited 
resentment  toward  him.  Otis  seems  to  have  been  in  the  habit  of 
irritating  him.  The  latter  was  frequently  heard  to  say  that  he 
would  "  as  lieve  die  as  live," — that  he  was  "  abused  the  worse 
fashion."  Otis  is  stated  to  have,  on  one  recent  occasion,  turned 
him  out  of  his  part  of  the  house  ;  and  on  another,  in  the  barn-yard, 
to  have  told  him  tauntingly,  if  he  wanted  to  die,  he  had  belter  lie 
down  and  do  so,  and  "  he  would  cover  him  up  in  the  dung." 
McEllory  and  Otis  went  out  on  the  evening  of  the  23d  April,  to 
the  stable  together,  to  unharness  their  horses,  which  were  in  the 
same  wagon.  Otis  did  not  return  to  the  house.  McEllory  did, 
and  said  that  Otis  had  gone  to  a  neighbor's,  which  proved  false. 
Between  10  and  11  o'clock  at  night,  the  barn  was  discovered  to 
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be  on  fire.  The  neighbors  assembled — the  body  of  Otis  was 
found  in  it,  not  wholly  consumed — a  pitchfork  and  a  hammer  near 
it.  Otis  was  not  known  to  have  taken  any  fire  into  the  stable. 
McEllory  had  blood  on  his  clothes,  unaccounted  for.  There  were 
several  suspicious  features  about  his  conduct  during  the  fire  of 
the  barn.  The  evidence  was  entirely  circumstantial. 

McEllory  was  a  dull,  heavy,  stupid  man — very  slow  of  com- 
prehension— good-natured  and  peaceable,  but  excitable — forget- 
ful, and  singular  in  his  manners  and  conduct.  He  would  often 
ask  a  question  over  and  over  again,  after  it  had  been  answered. 

He  was  hung  at  Buffalo,  Jan.  19th,  1841. 


11.  JOHN  JOHNSON. 

Tried  in  November,  1840,  for  the  murder  of  his  wife,  at  Buf- 
falo, Aug.  19,  1840. 

They  were  negroes.  She  was  a  miserable  creature.  They 
were  constantly  quarrelling,  the  chief  subject  being  her  intempe- 
rance, and  her  going  out  at  nights  to  the  streets,  and  to  dances, 
&c. ;  from  which  he  would  go  and  bring  her  back.  He  was 
heard  shortly  before  to  threaten  to  tie  her,  and  give  her  a  hundred 
lashes.  He  complained  of  her  to  a  witness,  and  asked  what  he 
should  do  with  her.  She  was  very  intemperate.  He  said  he 
thought  he  should  get  provoked  to  kill  her  some  of  these  times. 
He  treated  her  well,  and  several  witnesses  gave  him  a  good  cha- 
racter, as  a  quiet  and  peaceable  man,  industrious  and  trusty, — 
though  of  late  his  habits  and  associations  seemed  to  have  become 
profligate.  On  the  morning  of  the  murder  he  was  intoxicated. 
He  was  sawing  wood  with  a  witness,  and  said  he  "  would  take  a 

club  home,  and  knock  the  d black  b in  the  head  ;"  but 

the  witness  did  not  see  him  take  one.  At  about  noon  they  were 
in  a  quarrel.  She  went  down  stairs,  and  brought  up  a  club,  say- 
ing, "  here  is  the  club  you  brought  home  to  kill  me  with/'  and 
laid  it  on  the  hearth.  He  took  it  up,  saying,  that  "  he  had  brought 
the  club  from  where  he  had  been  sawing  wood,  but  did  not  want 
to  hurt  her  with  it  at  all."  He  laid  it  down  again.  She  kept 
"  talking  and  jawing  to  him  all  the  while," — he  saying,  "  Sally 
Ann,  you  had  better  let  me  alone."  She  continued,  however, 
when  he  at  length  snatched  it  up,  and  dealt  her  a  blow  on  the 
head,  which  killed  her.  She  had  two  blows  on  the  head — the  one 
sufficient  to  cause  death,  the  other  not — the  latter  being  probably 
from  her  fall.  There  was  a  witness  present.  He  made  no  at- 
tempt to  escape. 
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He  was  hung,  at  the  same  time  with  McEllory,  on  the  19th 
Jan.,  1841. 


12.  CORNELIUS  W.  HARDENBURGH. 

This  case  is  included  in  the  present  enumeration,  as  having  oc- 
curred within  the  period  referred  to,  on  the  20th  Dec.,  1840,  and 
as  presenting  a  striking  illustration  of  some  of  the  views  ex- 
pressed in  the  body  of  the  Report,  although  the  murderer  has  not 
yet  been  brought  to  trial.  A  neighboring  newspaper  (the  "  Repub- 
lican Watchman  ")  presents,  however,  all  the  details  of  the  affair 
as  obtained  from  the  evidence  before  the  coroner's  jury,  and  from 
the  unreserved  and  reckless  confessions  of  Hardenburgh  himself, 
made  freely  to  all  conversing  with  him  on  the  subject.  For  all 
the  present  purpose,  therefore,  they  may  be  assumed  as  the  estab- 
lished facts  of  the  case,  as  also  that  on  the  trial  such  facts  must, 
in  all  probability,  bring  the  unhappy  wretch  within  the  present 
category. 

Hardenburgh  lived  in  the  town  of  Rockland,  Sullivan  county. 
The  person  murdered  was  Anthony  Hasbrouck,  Esq.,  of  Falls- 
burgh,  Sullivan  county.  For  about  a  year  there  had  been  a  feud 
between  them,  growing  out  of  some  dispute  under  a  will.  A  law- 
suit was  also  pending  between  them  about  some  other  matter, 
which  was  to  be  tried  on  the  following  day.  They  were  con- 
nected by  the  ties  of  consanguinity.  Hardenburgh  armed  himself 
very  deliberately  with  a  rifle  and  pistol.  On  buying  some  per- 
cussion caps  the  day  before,  and  being  asked  for  what  he  wanted 
them,  his  reply  was,  "  to  shoot  a  bear."  He  went  to  Hasbrouck's 
house,  with  the  determination  of  coming  to  some  definite  settle- 
ment. Leaving  his  weapons  outside  the  door,  he  entered,  and 
found  Hasbrouck,  his  wife  and  an  elderly  lady,  his  aunt,  at  sup- 
per, to  which  he  sat  down  with  them,  declining  an  invitation  to 
stay  all  night.  After  supper  he  talked  of  the  subject  of  their 
dispute,  and  urged  Hasbrouck  very  strenuously  to  accede  to  his 
proposition ;  on  the  refusal  of  which,  he  threatened  vengeance, 
and,  bidding  good  evening,  took  his  leave.  He  returned  in  a  few 
minutes  with  his  rifle,  and  aiming  it  at  Hasbrouck,  told  him  that, 
unless  he  agreed  to  his  proposal,  he  was  a  dead  man.  A  struggle 
ensued,  in  which  the  rifle  was  accidentally  discharged  harmlessly. 
He  then  drew  his  pistol,  and  shot  him  in  the  stomach,  and  struck 
him  twice  with  it,  bringing  him  to  the  ground.  He  completed  the 
murder,  in  a  most  horrible  manner,  with  a  pocket-knife,  notwith- 
standing the  wife's  efforts  at  interposition.  He  made  no  attempt 
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to  escape,  but  proceeded  toward  the  village  for  the  purpose  of 
delivering  himself  up  ;  but  being  unable  to  reach  it,  from  weak- 
ness consequent  on  the  loss  of  blood  from  a  wound  he  had  himself 
received  in  the  course  of  the  struggle,  he  went  to  the  house  of  a 
neighboring  kinsman,  where  he  quietly  awaited  his  arrest. 

Before  proceeding  to  Mr.  Hasbrouck's  house,  he  attended  divine 
service ;  and  before  entering  the  house,  he  states  that  he  fell  upon 
his  knees,  and  prayed  fervently,  "  that  the  cup  might  pass  from 
him," — that  he  might  not  be  under  the  necessity  of  killing  Has- 
brouck  ;  but  that  the  latter  would  adjust  the  matter  in  dispute 
amicably.  Hasbrouck  was  a  man  of  large  wealth,  and  high  stand- 
ing in  the  community. 

The  following  is  the  account  by  the  editor  of  a  visit  which  he 
made  him  in  jail  a  few  days  afterward  :  "  He  was  lying  in  bed 
very  weak  from  loss  of  blood.  He  gave  us  the  greater  part  of 
the  foregoing  particulars  with  as  much  sang-froid  as  if  he  had 
been  describing  a  conflict  with  a  wild  beast.  Being  asked  if  Has- 
brouck appeared  to  be  frightened  during  the  struggle,  he  said, 
'  No.  He  fought  like  a  hero  ;'  and  seemed  to  admire  his  bravery. 
He  will  relate  to  any  one  who  questions  him  all  the  circumstances 
respecting  this  shocking  affair  in  an  off-hand,  semi-modest  way, 
without  showing  the  least  feeling,  or  appearing  to  regret  having 
committed  the  awful  deed.  The  only  indication  he  evinces  of  a 
spark  of  humanity  being  in  his  bosom,  is  when  questioned  con- 
cerning his  wife  and  family.  While  we  were  with  him,  he  was 
asked  whether  he  wished  to  see  them.  He  answered  with  con- 
siderable emotion  :  '  No,  not  yet.  They  are  not  prepared  for  the 
interview.'  He  is  about  43  years  of  age,  and  has  not  the  appear- 
ance of  being  the  demon  he  is — having  a  somewhat  mild,  though 
determined  and  fearless  aspect.  His  education  is  apparently  good, 
and  he  is  connected  with  many  very  respectable  families  residing 
in  this  county.  He  was  a  member  of  the  Methodist  Episcopal 
society  of  Rockland,  and  was  '  in  good  standing.' 

"The  reason  he  assigns  for  this  infamous  act  is  the  insufficiency 
of  the  law  to  reach  his  controversy  with  the  deceased,  and  says 
that  he  had  come  to  the  conclusion  to  take  the  law  into  his  own 
hands." 
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NOTE  TO  THE  APPENDIX. 
[See  Report, page  68.] 

ROBINSON  carried  to  the  last  the  same  demeanor,  as  has  been 
above  referred  to,  at  page  68  ;  and  there  is  much  in  his  case  to 
afford  a  very  instructive  commentary  on  the  supposed  usefulness 
of  the  punishment  of  death.  It  was  evident  that  he  was  very  little 
affected  even  by  its  imminent  certainty ;  arid  that  its  possibility, 
as  the  penalty  of  meditated  crime,  in  the  case  of  discovery,  never 
could  have  had  the  slightest  effect  on  him,  or  such  minds  as  his, 
as  a  deterring  motive  of  any  great  weight.  The  paper  referred 
to  in  the  note  to  page  68,  above,  gives  a  very  copious  and  detailed 
narrative  of  his  confessions  and  conversations  in  his  cell  during 
the  interval  between  his  sentence  and  its  execution,  as  narrated 
by  a  very  intelligent  reporter,  to  whom  free  access  was  afforded 
to  him.  Up  to  the  very  last  he  would  jest  in  the  most  careless 
and  indifferent  manner,  about  the  mode  and  circumstances  of  his 
approaching  end,  the  disposition  of  his  body,  &c.  "  I  do  solemly 
believe,"  he  once  said,  "  that  I  shall  burst  out  a  laughing  under 
the  gallows.  Oh,  if  they  would  only  let  me  have  the  big  field  to 
be  hung  in,  and  a  band  of  music, — I'd  ask  no  more."  When  asked 
by  the  gentlemen  who  made  such  able  and  eloquent  efforts  in  his 
behalf  as  his  counsel,  how  he  thought  he  would  feel  at  the  last 
moment,  "  Well,"  said  he,  coolly,  "  I've  tried  to  imagine  how  I 
should  feel  under  the  gallows,  but  I  know  how  I  shall  feel ;  I  shall 
feel  pretty  much  the  same  as  I  do  now,  and  the  same  as  I  did  in 
the  court-house.  Didn't  I  look  the  judge  right  in  the  eye,  then  ? 
I've  always  felt  the  same  ;  my  feelings  haven't  changed,  and  they 
won't  change  ;  for  I  can't  realize  anything  so  very  dreadful  about 
dying,  only  I  should  like  to  have  a  band  of  music,  the  big  field, 
and  20,000  spectators."  "  I  hope,"  he  says  on  one  occasion, 
"  that  the  sheriff  won't  tickle  me  with  that  rope  ;  if  he  does  I  shall 
be  sure  to  laugh.  I  hope  he'll  grease  the  rope,  so  that  it'll  come 
well  down  under  my  ear,  and  then  put  a  56  under,  on  to  my  feet, 
and  so  pull  my  head  off  at  one  jerk."  On  being  asked  whether 
he  did  not  feel  sorry  that  he  had  killed  Mr.  Suydam,  "  Yes,"  he 
answered,  carelessly,  "  but  not  on  my  own  account,  nor  on  his  ; 
but  I  feel  sorry  for  his  wife  and  children." 

With  respect  to  his  state  of  preparation  for  the  eternity  into 
which  he  was  about  to  be  plunged,  the  following  extract  will  con- 
vey an  idea  :  "  Here  the  jailer,  who  had  gone  out,  again  returned. 
Peter  cried  out, '  Here,  Conover,  this  snow  storm  makes  it  dreary 
and  feel  cold  ;  pile  on  the  coals,  make  the  stove  fire  red  hot ;  I'm 
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going  to  a  warm  place  in  the  next  world,  and  I  want  to  get  used 
to  it.'  '  Peter,  Peter,'  said  the  jailer.  '  Oh,  well,'  said  Peter,  '  I 
know  I  must  put  on  a  sober  face,  because  we're  going  to  have  a 
prayer  meeting  here  presently,  and  they'll  ask  me  if  I've  thought 
seriously  about  my  latter  end,  and  I  shall  say,  oh,  yes ;  deeply  ! 
deeply  !'  "  On  being  told  on  one  occasion  that  he  ought  to  show 
less  levity,  and  be  thinking  of  more  serious  matters,  if  ever  he 
meant  to,  he  laughed,  and  said,  "  Oh,  you  know  I've  got  four  days 
to  live  yet ;  and  the  parsons  tell  me  that  the  thief  on  the  cross 
didn't  begin  to  repent  till  an  hour  before  he  died,  and  yet  he  went 
to  heaven,  they  say ;  so  I've  got  plenty  of  time."  On  another 
occasion,  the  following  account  is  given  of  his  language  :  "  Some 
clergymen  went  in  to  see  him  this  afternoon,  and  after  he  had  told 
one  of  them  how  he  had  been  doing  and  how  he  had  felt,  the  par- 
son told  him  that  if  that  was  all,  he  would  go  to  hell  for  all  that. 
Peter  became  very  indignant,  and  exclaimed,  '  Then  what  am  I 
to  do  ?  I've  read  that  book — (pointing  to  the  Bible) — I've  tried 
to  understand  it  as  far  as  my  humble  abilities  will  let  me ;  I  be- 
lieve what  it  says  ;  I've  confessed  my  crime  ;  I've  confessed  that 
I've  done  wrong ;  and  I've  prayed  to  God  to  forgive  me  for  it ; 
and  I  know  nobody  else  can  forgive  me  if  he  does  not ;  I've  for- 
given everybody  that  ever  did  me  wrong,  as  I  hope  to  be  forgiven  ; 
I  owe  nobody  any  ill-will  in  the  world  ;  I  have  no  hard  feeling 
against  a  human  being ;  I  know  I  must  die  on  Friday  next ;  I 
know  that  the  sentence  is  just ;  I've  suffered  too  much  poverty 
and  misery  in  this  life  to  care  very  much  about  leaving  it ;  I  know 
I'm  not  properly  prepared  to  die,  and  I  pray  to  God  to  prepare 
me  before  I  die  ;  I  believe  in  the  Bible,  and  I  believe  in  God  ; 
and  I  believe  that  he's  more  merciful  than  men  are.  And  if,  after 
all  this,  I  am  to  be  sent  to  hell,  why,  I  think  it's  very  hard,  and  I 
should  like  to  know  what  I  am  to  do,  or  what  you  want  me  to  do. 
At  any  rate,  I  don't  want  any  of  your  prayers,  and  I  don't  want 
you  to  come  near  me  again.  And  if  heaven  be  such  a  place  as 
this  Bible  tells  me  it  is,  why,  I'm  very  sure  that  you  won't  go 
there,  and  that  there'll  be  very  few  like  you  to  be  found  in  any 
part  of  it.' " 

Of  the  causes  which  led  him  to  commit  his  crime,  the  following 
was  his  own  narrative  : 

"  As  I  before  stated,  I  bought  a  lot  of  land,  being  30  feet  front, 
of  Mr.  Suydam  in  1839,  for  $350,  although  he  had  previously 
offered  to  sell  it  to  Mr.  Auten  for  300.  Mr.  Suydam  agreed  to 
lend  me  about  $400,  for  the  purpose  of  building  a  dwelling-house 
upon  that  lot,  which  money  he  advanced  to  me  at  different  times, 
as  I  got  along  with  the  building — although  I  never  got  more  than 
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$"30  from  him  in  cash  at  any  one  time.  That  was  the  most  in  one 
sum  that  I  ever  got  from  him.  I  also  bought  about  $250  worth 
of  lumber  from  Mr.  Acken  on  Mr.  Suydam's  account,  which  he 
paid  for.  When  my  building  was  enclosed,  and  the  mason  work 
was  nearly  finished,  I  gave  Mr.  Suydam  a  bond  and  mortgage  for 
$780.  He  then  gave  me  a  deed  for  the  lot.  The  mason  work 
was  done  for  me  by  Mr.  Cheesman  ;  for  this  I  was  to  pay  Mr. 
C.  $210.  I  paid  him  $110  in  cash,  and  gave  him  a  mortgage  for 
$100.  In  the  meantime  I  had  given  Mr.  Suydam  a  note  for  $75. 
I  was  worried  about  that,  for  I  had  no  money  to  take  it  up.  Every 
one  to  whom  I  owed  a  few  dollars  was  after  me  to  sue  or  get  me 
to  give  my  furniture  for  the  debt.  I  did  so  ;  I  did  all  that  I  could  ; 
I  was  driven  nearly  crazy  by  these  debts.  T  hadn't  a  friend  on 
earth  to  whom  I  could  go  and  borrow  $5  ;  so  I  let  them  take  my 
furniture,  until  there  was  scarcely  anything  left  in  the  house ;  and 
I  was  ashamed  to  let  any  one  come  into  it,  to  see  how  very  poor 
we  really  was,  and  how  bad  off.  Some  of  the  debts  I  worked  off, 
and  here  I  was  oppressed  and  treated  very  badly.  I  had  bought 
some  sash  frames  for  my  house  of  a  man,  and  they  came  to  $22,25. 
I  gave  a  note  for  it,  and  when  it  became  due  I  couldn't  pay  it.  I 
was  worried  about  it,  and  finally  I  agreed  to  work  it  out  for  him 
on  a  house  he  was  at  work  at  opposite  this  very  jail.  I  worked 
hard  for  ten  shillings  a  day  ;  it  took  me  over  three  weeks  to  work 
out  that  debt ;  all  this  time  my  wife  and  family  were  actually 
wanting  bread  ;  and  the  man  I  was  working  for  never  offered  me 
a  single  shilling  when  Saturday  night  came  to  buy  a  meal  of  vic- 
tuals with  for  my  family.  [Here  Peter  shed  tears.]  And  when 
I  had  worked  out  the  debt,  although  there  was  plenty  more  work 
to  do,  and  I  had  given  such  satisfaction  that  the  owner  of  the 
house  wanted  me  to  go  on  and  work  there,  yet  the  man  I  had 
worked  out  the  debt  with  was  so  selfish  that  he  told  me  he  didn't 
want  me  any  more,  and  turned  me  away.  And  this  is  the  treat- 
ment I  generally  met  with,  until  I  was  driven  almost  crazy.  All 
the  money  that  I  had  in  the  world  was  buried  into  that  house  ; 
and  I  had  worked  so  hard  at  it  that  I  thought  if  I  had  to  lose  it 
after  all,  because  I  couldn't  pay  the  interest  and  the  mortgage, 
that  I'd  just  as  soon  risk  my  life  and  lose  that  with  it.  Mr.  Suy- 
dam at  first  said  he'd  give  me  five  years  to  pay  off  the  mortgage 
in  ;  but  when  it  came  to  a  settlement  he  narrowed  it  down  to  four 
years  :  and  I  gave  Cheesman,  the  mason,  an  order  on  Mr.  Suy- 
dam for  $95  of  that  $110;  it  was  accepted  and  charged  in  the 
mortgage  ;  and  then  when  I  asked  him  for  the  order  back,  he  said 
it  was  burnt  up,  and  so  I  never  got  it.  And  in  every  way  I  was 
imposed  upon." — "  I  had  long  curtains  all  the  way  down  the  front 
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windows,  and  half  curtains  up  the  back  windows.  But  the  reason 
we  put  up  long  curtains  in  front  was  not  because  I  thought  of 
murdering  Suydam,  but  because  we  was  so  bad  off.  You  see,  I 
had  sunk  all  my  money  in  that  house  ;  and  for  every  little  debt 
that  I  owed  of  a  few  dollars,  people  kept  all  the  time  a  sueing 
on  me,  and  seizing  my  furniture,  until  I  had  little  or  nothing  left. 
And  at  last  I  was  so  worried  about  it,  that  it  nearly  drove  me 
crazy.  Everybody  who  came  by  the  house  would  stop  to  look 
at  it,  and  how  it  was  going  on  ;  and  then  they  would  be  a  gaping 
in  to  see  what  furniture  we  had ;  and  /  was  ashamed  to  let  them 
see  how  very  poor  we  was,  and  how  bad  off  we'd  become  for  fur- 
niture— most  all  our  things  being  sold — and  so  I  put  up  them  long 
curtains  to  prevent  their  seeing,  and  for  no  other  reason." 

[As  Peter  said  this,  a  tear  trembled  in  his  eye,  but  he  rallied 
and  went  on] — "  Why,  sir,"  said  he,  "I  had  all  the  little  money 
I'd  made  sunk  in  that  house  ;  and  I'd  been  a  hard  working  man 
all  my  life  ;  and  I  felt  that,  rather  than  have  that  house  taken  away 
from  me,  as  I  expected  it  would  be,  I'd  as  soon  lose  my  life  along 
with  it." — "  The  fact  is,"  was  his  language  on  one  occasion,  "  I've 
been  in  hell's  kitchen  ever  since  I  began  building  that  house ;  I 
sunk  all  my  money  there  that  I'd  saved  ;  1  knew  I  could  never 
get  enough  to  finish  it ;  everybody  kept  seizing  and  selling  my 
furniture  for  debts  I  owed  'em  ;  and  at  last  I  got  the  horrors." — 
"  If  I'd  never  been  led,"  he  said  on  another,  "  into  that  miserable 
speculation  with  buying  that  lot  of  Mr.  Suydam,  he'd  a  been  alive 
and  should  have  been  a  happy  man.  So  much  for  giving  notes. 
I  learned  to  read  well  before  I  went,  to  Barnes' ;  and  as  I  was 
down  in  New  York  and  an  apprentice,  I  used  to  get  whatever 
books  I  wanted  out  of  the  Apprentice's  Library,  (pause.)  Oh, 
sir,  I  thought  I  should  make  a  fortune  in  buying  that  lot — but  I've 
made  a  halter  instead." — "  But  it's  over  now ;  he's  dead,  and  I  shall 
soon  be  dead,  and  we  shall  be  better  friends  in  the  next  world.  I 
shan't  knock  him  on  the  head  there,  nor  he  wont  get  a  mortgage 
on  to  me.  But  he  had  me  down  tight  while  he  lived,  and  that's  a 
fact .;  but  I  made  him  loosen  his  grip  on  to  me." — And  on  another 
occasion,  "  after  musing  a  little,  he  said  with  great  earnestness, 
*  After  I'm  dead  and  gone  beyond  the  reach  of  all  their  tyranny 
and  grinding  and  vengeance,  I  don't  believe  that  a  good  many  of 
'em  will  be  satisfied.'" 

He  always  insisted  that,  though  wild  in  his  youth,  since  his  mar- 
riage he  had  been  a  scrupulously  upright,  honest,  and  conscientious 
man.  His  domestic  affections  seem  to  have  been  strong  ;  and  his 
attachment  to  the  home  he  had  been  laboring  to  build  up  for  him- 
self almost  morbid  in  its  intensity.  Speaking  of  his  little  boy, 


APPENDIX.  165 

his  only  surviving  child,  he  said :  "  I  love  him  dearer  than  I  do 
my  own  life,  and  I  wouldn't  mind  dying  if  I  thought  that  that  dear 
boy  could  be  taken  care  of,  and  above  all  things  that  he  could  have 
a  first-rate  education.  If  he  could,  I  know  he  would  make  a 
smart  man  ;  'cause  I  know  I  always  felt  the  want  of  a  good  edu- 
cation. Although  if  I'd  had  one,  I  should  never  have  forged  or 
done  anything  dishonest.  For  if  I'd  been  inclined  to  steal,  which 
I  never  was,  I  had  plenty  of  opportunities  when  hundreds  and 
hundreds  of  dollars  laid  in  my  way,  at  Mr.  Vanderhoff's  and  Mr. 
Dodd's.  But  although  I  was  as  poor  then  as  I  have  ever  been 
since,  and  God  knows  I've  been  poor  enough,  I  never  felt  the  least 
desire  to  steal." — The  following  is  the  account  of  his  last  interview 
with  his  child  :  "  Last  night  his  little  boy  was  taken  to  his  cell  to 
see  him  prior  to  their  final  separation  in  this  life,  as  the  boy  went 
to  his  future  home  in  Newark  to-day.  Peter  was  much  moved 
by  the  interview,  and  indeed  it  was  the  only  time  that  his  sym- 
pathies seemed  affected  since  he  has  been  in  jail.  The  boy  left 
the  cell,  and  Peter  remembered,  when  too  late,  that  he  had  not 
bidden  the  child  farewell.  He  cried  out,  '  I  didn't  wish  him  good- 
by !  I  shall  never  see  him  again  in  this  world,'  and  he  burst  into 
tears,  sat  on  the  floor  of  his  cell  and  wept  bitterly  for  over  two 
hours.  This  morning  he  is  as  cold  and  indifferent  as  ever." 

The  preceding  extracts  have  been  deemed  of  sufficient  interest 
and  pertinency  to  the  subject,  as  illustrative  of  the  character  from 
which  had  proceeded  one  of  the  most  horrible  murders  with  which 
the  public  mind  has  been  for  many  years  shocked,  and  of  the 
disposition  of  mind  with  which  its  perpetrator  was  led  to  the 
scaffold,  to  justify  the  mention  that  has  here  been  inserted  of  this 
striking  case.  A  very  solemn  moral  seems  to  address  itself  from 
them,  to  the  judgment  as  well  as  the  conscience  of  all  those  who 
would  still  advocate  the  retention  of  the  punishment  of  death,  in 
preference  to  that  of  the  perpetual  and  laborious  solitary  confine- 
ment which  has  been  proposed  in  the  foregoing  Report. 
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